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DISPUTES IN THE WTO WITH PARTICIPATION
OF THE MEMBER COUNTRIES
OF THE EURASIAN ECONOMIC UNION

After the accession of the member states of the Eurasian Economic Union (EAEU) to the World Trade
Organization (WTO), the topic of studying the mechanism for resolving disputes within the WTO has
become an urgent topic. To date, four countries of the five members of the EAEU: Armenia, Kazakhstan,
Kyrgyzstan, and Russia (except Belarus) are full members of the WTO and received direct access to the
generally accepted mechanism for resolving trade disputes. In their activities, the member states of the
EAEU are guided by the norms and principles of the WTO and recognize the importance of the accession
of all member states of the Union to the Organization.

The article discusses the features of dispute resolution in the WTO with the participation of the
member states of the Eurasian Economic Union (EAEU). The main task is the need to effectively use the
mechanism of resolving trade disputes within the WTO for the development of mutual trade with WTO
member countries, guided by the rules and regulations of the WTO while defending the interests of all
participants of the EAEU.

The authors identify the main problems of interaction and correlation of the legal regimes of the
EAEU and the WTO, compliance with the obligations and agreements of members of the organization by
developing common positions and defending the collective interests of states.
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Eypa3usiAblK, 5KOHOMUKAABIK, 0AAKKA MYLLE MeMAEKETTEPAIH,
KatbicybimeH oTeTiH ACY cayAa AayAapbl

Eypasusiablk, a3koHOMMKaAbIK, 0aakka (EADO) MyLle MeMAeKkeTTePAIH, AYHMEXY3IAIK cayAa YibIMblHA
(ACY) kocbiaraHHaH keniH ACY weH6epiHAe AayAapAbl Lewy TEeTiriH 3epTTey ©3eKTi TakblpbInka
anHaaabl. Kasipri taHaa EADO 6ec mywieciHin TepTeyi: Apmenns, KasakcraH, Kbiprbi3cTaH >aHe Peceit
(beaapycbran 6acka) ACY-HbIH TOAbIKKAHAbI MyLLECi 60AbIN TabblAaAbl XKOHE CayAa AdyAapPbIH LLELYAiH
>KaAMbl KAObIAAAHFAH TETITHE TIKEAEN KOAXKETIMAIAIKKE e 60AAbl. EADO-Fa MyLlie MEMAEKETTED 63iHiH,
KbiametiHae ACY HOpMaAapbl MeH KaFuaaAapbiH 6acliblAbIKKa aAasbl >xaHe Opakka mylue GapAbIK,
MeMAEKeTTEPAIH ¥ibIMFa KOCbIAYbIHbIH MaHbI3AbIAbIFbIH MOVbIHAQMADI.

Makanapaa Eypasusiabik, 3KOHOMMKaAAbIK, 0AaKKa (EADQO) mylle MeMAeKeTTepAIH KaTbICybIMeH
ACY weHOepiHAE AayAapAbl LeWy epeKlleAiKTepi KapacTbipblAaabl. Herisri miHaeTi petiHae EADO
6apAbIK, KATbICYLLILIAAPbIHbIH, MYAAECIH KOpFai OTbIpbin >xaHe ACY-HbIH epexkeAepi MeH HOPMaAapblH
6aclbIAbIKKA aAa OTbIpbin, ACY-Fa MyLLe EAAEPMEH 63apa CayAa-CaTTbIKTbl AAMbITY YLLiH AyHUEXXY3iAiK
cayAQ yibiMbl LIeHOEePIHAErT CayAa AdyAapbIH LeLy TETIFiH TMIMAT MarnAaAaHy KaXKeTTiAir 60AbIM OTbIp.

ABTOopAap EADO xaHe ACY-HbIH KYKbIKTbIK, PEXMMAEPIHIH ©3apa 9peKeTTecyiHiH >KaHe
apakaTbIHACbIHbIH HEri3ri Npo6AeMaAapbiH, MEMAEKETTEPAIH Y)KbIMABIK MYAAEAEPIH KOPFay XKoHE KaATbl
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YCTaHbIMAQPAbI LUbIFApy >XOAbIMEH YIMbIM MYLUEAEpPiHiH MiHAeTTEMEeAepi MeH YyaFAaAaCTbIKTapbIHbIH
YCTaHybIH aHbIKTaNAbI.

TyiiH ce3aep: AyHUWeXY3iAiK cayAa yibiMbl, EypasmsAblK 3KOHOMMKAAbIK, 0AaK, Eypasmsiabik
3KOHOMMKAAbIK, KoMUCcHs, Aayaapabl wwelty 6orbiHwa OpraH, AayAapAb! ey, keHec 6epy.
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Toprosble cnopbl B BTO ¢ yyacTuem rocypapcTB-4AeHOB
EBpa3niiCKoro 3KOHOMM4eCKOoro coro3a

[Tocae npucoeAMHEHWMS TOCYAQPCTB-YAeHOB EBpasmitickoro skoHomuueckoro cotsa (EAIC) «
BcemumpHoi Toprosoit opranmsaummn (BTO) akTyaAbHOM CTaAa TemMa M3yUYeHNs MexaHM3ma paspeLleHns
crnopoB B pamkax BTO. Ha ceroaHswHWin AeHb 4yeTbipe CTpaHbl M3 ngatn yaeHoB EADC: Apmenus,
KazaxcraH, KbiproidctaH n Poccus (kpome beaapycn) gBASIOTCS MOAHOMpPaBHbIMM YAeHamn BTO wm
MOAYUMAM MPSAMOM AOCTYM K O6LLENPU3HAHHOMY MEXaHM3MY Pa3peLLeHust TOProBbix Cropos. B ceoeit
AESTeAbHOCTU rocyaapcTBa-yAeHbl EADC pykoBOACTBYIOTCS HOpMamu 1 npuHUmnamu BTO 1 npusHatoTt
Ba>KHOCTb NMPUCOEAMHEHMS BCeX rocyAapcTB-yAeHoB Coto3a k OpraHusaumm.

B cTaTbe paccMoTpeHbl 0CO6EHHOCTHM pa3peLleHust CrnopoB B pamkax BTO ¢ yuactnem rocyaapcrs-
uaeHoB EBpasuiickoro akoHommueckoro cotosa (EADC). OcHoBHasi 3aaa4a COCTOUT B HEOBXOAMMOCTH
3P (HEKTUBHO MCMOAB30BATb MEXAHM3M pa3peLleHns TOPro.blix CnopoB B pamkax BTO aAg pasButug
B3aMMHOWM TOProBAM CO CTpaHamm-yyacTHuuamm BTO, pykoBOACTBYSCb HOpMamu 1 npaBmaamm BTO,
OTCTamBas NpM 3TOM MHTEPeChl BCex yyacTHMKoB EADC.

ABTOpbI BbIAEASIIOT OCHOBHble MPOBGAEMbI B3aMMOAEWNCTBMS M COOTHOLLIEHWS MPABOBbLIX PEXUMOB
EASC n BTO, cobaioaeHre 06593aTeAbCTB 1 AOTOBOPEHHOCTEN YAEHOB OpraHM3aLmm nyTem BbipaboTKu

06LIMX MO3MLMIA U OTCTAMBAHWUS KOAAEKTUBHbBIX MHTEPECOB rOCYAAPCTB.
KaroueBble caoBa: BcemumpHas ToproBas opraHusaums, EBpasmiickuii 3KOHOMMYECKMI COlo3,
EBpasurickas akoHommueckast komuccus, OpraH Mo paspelleHuio CropoB, paspelleHre Cropos,

KOHCYAbTaUMN.

Introduction

The geopolitical changes happening in the Eur-
asian region have objectively shown that the con-
cept «Eurasian integration ideay is the important pa-
rameter of the modern development of society, so,
and jurisprudence.

The Eurasian integration, being a kind of re-
gional integration, can be both the base for develop-
ment of the international integration economy and
a result of the international integration (JIykbsiHOB
2012: 34).

The rapid development of trade causes require-
ment of the states for receiving more favorable
privileges and preferences in relation to other states.
The World Trade Organization cannot fulfill such
necessities: states conclude more and more trade
agreements at the regional level, regulation becomes
more detailed and flexible.

One of the types of cooperation is the Eurasian
Economic Union. -The Treaty of the EAEU has been
signed on May 29, 2014, in Astana by Presidents of
Russia, Belarus, and Kazakhstan. It has come into
force on January 1, 2015.
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The Eurasian Economic Union is created on the
basis of the Customs union of Russia, Kazakhstan,
Belarus, and the Common economic space as the
international organization of regional economic in-
tegration having the international legal personality.

The EAEU has the following purposes:

— creation of conditions for the stable devel-
opment of economies of the member states for the
benefit of the increase in living standards of their
population;

— the aspiration to the formation of the uniform
commodity market, services, the capital and a man-
power within the EAEU;

— comprehensive modernization, cooperation
and increase in competitiveness of national econo-
mies in the conditions of global economy (/lorosop
o EBpasuiickoM s3xoHOMUYECKOM co1o3e, AcTaHa, 29
mas 2014 roma).

The main operating conditions of EAEU is the
application of the uniform foreign policy in a trade
with the third countries. For the performance of this
condition by the countries of the union, a number
of the international agreements are adopted and also
functions on maintaining and change of the foreign
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trade policy are transferred to supranational level —
the Eurasian Economic Commission (EEC).

The agreement between the countries of the
Customs union is also reached that for a basis of the
consolidated obligations, so and future tariff of the
Customs union obligations of the country first which
has joined WTO is assumed.

With the countries of the WTO, the agreement
on carrying out consultations on harmonization of
Kazakhstan and the Russian obligations for levels of
the customs duties is reached.

One of the most sophisticated questions is the
international processes directed to the complex and
harmonized entry of member states of EAEU into
the WTO without violation of performance of ear-
lier undertaken obligations following from member-
ship in other international organizations, first of all
in EAEU and the WTO.

The main document regulating how the provi-
sions of the WTO Agreement will be applied in the
legal order of the EAEU is the Treaty on Customs
Union in the framework of the multilateral trading
system ([loroBop o ¢yHKIIHOHHpOBaHNK TaMoOXeH-
HOT'O CO03a B paMKax MHOTOCTOPOHHEW TOProBOMH
cuctembl, MuHck, 19 mas 2011 roga).

It was signed for ensuring performance by the
countries of EEU of obligations assumed during ne-
gotiations on accession to WTO, having kept at the
same time full functioning of the union. According
to provisions of the specified Treaty, obligations of
the first country which has joined WTO in the part
referred to the competence of ECE become a part of
the contractual base of the Customs union. At the
same time, the countries of the CU have to coordi-
nate negotiation processes and inform each other on
the assumed obligations.

Agreements of the WTO also govern the rela-
tions affecting foreign trade of the participating
countries, at the same time some of the obligations
assumed by the applicant countries directly are
within the competence of EEC.

As the member of the WTO Kazakhstan has got
direct access to the conventional mechanism of re-
solving trade conflicts. However, on the other hand,
Kazakhstan can become also a subject of complaints
from trade partners which for protection of the in-
terests can initiate a dispute within the WTO. In this
regard for Kazakhstan experience of participation of
other states in procedures of the WTO for settlement
of disputes, and a possibility of the corresponding
preparation for future disputes, including legal is-
sues, political measures or change of the external
economic policy are very interesting and useful. To
the Republic of Kazakhstan as to the new member

of the WTO, it is necessary to develop legal exami-
nation in the field of the mechanism of settlement
of disputes in order to fully use the existing advan-
tages of our participation in the WTO (Amirbecova,
R. Galyamov: 2016, 333).

Given some examples of the resolution of
disputes between WTO member states. As far
as, Kazakhstan from July 27, 2015 has been a
full member of the WTO, it provided access to
international mechanisms and institutions of dispute
settlement in the WTO and it will allow to use this
opportunity to protect our national interests, in
accordance with the rules and regulations of the
WTO (Baimagambetova, Gabdulina: 2017, 70).

The experience of the WTO member countries
shows that in addition to the purely economic benefits
of joining this international organization, which are
achieved by reducing the barriers to free trade, the
system of multidimensional trade liberalization
positively influences the political and social situation
in the member countries, as well as on the individual
well-being of citizens. The advantages of the WTO
international trading system are manifested at all
levels — from an individual citizen and country to
the world community as a whole.

Methodology

A methodological basis of a research consists
of the method of scientific modeling, a historical
method, an analysis method, a method of comparison
and statistics, including the analysis of a total of
disputes, a ratio of the lost and carried case of the
states in various sectors.

On the basis of a historical method digression on
stories of formation and development of one of the
most authoritative organizations and history of the
emergence of disputes per se between the states has
been carried out. By means of a method of scientific
modeling options of the settlement of disputes within
the WTO are presented. Comparative and statistical
methods have allowed to estimate various reasons
of the carried case at certain states and also to reveal
those fields of the economy on most of which often
there are disputes further to pay closer attention to
all questions.

Results

An international legal basis of cooperation of
the states within the World Trade Organization and
EAEU

According to the Treaty on Custom Code of the
EAEU, since January 2018 new Custom Code of the
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EAEU came into force ([1oroBopoTamM0KXEHHOMKO-
nekceEBpa3uiickoroakoHoMHuecKorocorwsa, Mo-
ckBa 11 anpens 2017 roma).

The world practice demonstrates that, on the
one hand, accession to WTO of the states with
the insufficient level of development of economy
doesn’t influence positively on development of their
economy — these countries rather largely lose, than
receive any benefits (protecting domestic markets
from expansion is extremely difficult), with another
hand- developing countries, perhaps, expect inflow
of the foreign capital to the economy by opening the
market and becoming a part of huge international
trade space.

In 2006 on General Council of the WTO the De-
cision on the transparency mechanism for regional
trade agreements (document WT/L/671) has been
made. Control of observance of requirements is ex-
ercised by Committee on regional trade agreements
(further — Committee on RTA), however, because of
rules of consensus it wasn’t able to accept any report
on an occasion of the discrepancy of RTA of the
WTO, despite the numerous recorded divergences.
The role of the committee has been reduced only
to obtaining texts of Regional Trade Agreements.
Other control mechanisms within the WTO aren’t
provided.

Only once the question of compliance of RTS
to the right of the WTO was brought up before
DSB. In the decision on dispute of India against the
European Union and Turkey, the Appeal Body of
the WTO has evaded from the solution of a ques-
tion of compliance of the Customs union of the
EU and Turkey to the right of the WTO, having
specified that now it cannot solve such questions
(Turkey — Restrictions on Imports of Textile and
Clothing Products, 2011).

It is possible to draw a conclusion that not legal
agencies, but the states have to deal with the matters.

As for compliance of provisions of the Agree-
ment of the WTO of EAEU, on the matter A.S. Ispo-
linov says: «The court of EAEU faces the difficult
choice now — whether to accept logic of hierarchy
and to recognize the right of the WTO having a pri-
ority before the right of EAEU, or to proceed from
pluralism and the competition of laws and orders of
the WTO and EAEU. Development of law and order
of EAEU substantially depends on the solution of
this question (Mcnonunos: 2015).

Really, the question of hierarchy of two legal
systems is also one of the main problems of the rela-
tionship of the WTO and EAEU. Most international
lawyers agree in opinion that the hierarchy doesn’t
exist.
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Both Russia and the ECU have recently imposed
new standards on alcoholic beverages in terms of la-
beling and warehousing requirements and conformi-
ty assessment procedures.31 For example, labels on
all alcoholic beverages must have an expiration date
or indicate that the expiry date is unlimited if the
storage conditions are observed. Under the Codex
products containing more than 10 percent alcohol
do not expire and are explicitly exempt from such
requirements. Proposed amendments to the ECU
technical regulations require that whiskey be aged
no less than three years. In similar areas, Russia has
liberalized recently, in November 2012, removing
mandated aging of rums. However, it is said that
Russian importers of U.S. products often complain
that their import applications are denied.

The ban is to expire in one year. In ideal cases,
the Dispute Resolution Mechanism with appeal re-
quires about 15 months and in practice can take many
years when the parties strongly disagree. The WTO
agreements contain a broad exception for countries
to determine what national security measures they
apply to trade (GATT 1947, Article XXI (b)(iii)).
Such claims have rarely been challenged, and there
is little WTO jurisprudence on the contestability of
national security measures (Russian Federation, the
World Trade Organization, and the Eurasian Cus-
toms Union: tariff and non-tariff policy challenges:
2016).

Discussion

The international lawyer A.S. Smbatyan also ad-
heres to the second approach that the agreements of
the system of the WTO and the agreement signed
within regional integration associations have identi-
cal legal force — contrary to the developed stereo-
type the first have no priority over the last (Cm0a-
sH: 2011, 18).

Meet as well opinions that the hierarchy nev-
ertheless takes place to be: «At last, the priority of
agreements of the CU as it is represented, is directly
excluded by item 1 of Art. 2 of the Contract on func-
tioning.

Third, an important issue for the WTO and the
EAEU is the ratio of their jurisdictions. The Treaty
on the EAEU does not prevent the conclusion by
the Member States of international treaties that do
not contradict the purposes and principles of this
Treaty. At the same time, bilateral international
treaties between the Member States providing for
a deeper level of integration than in the provisions
of this Treaty or international treaties within the
Union or providing additional advantages in favor
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of their physical and (or) legal persons are applied
in relations between the states that have concluded
them and may be concluded on the condition that
they do not affect the exercise by them and the
other Member States of their rights and the fulfill-
ment of obligations under this Treaty international
agreements in the framework of the Union (Alter
Karen: 2003).

The mechanism of advanced cooperation on
harmonization and unification of the customs tar-
iff for the accession of the EAEU member states to
the WTO, similar to European practice, provides
for the active use of the method of consolidated
negotiations and consultations on the most impor-
tant moments and obligations of a system nature for
the state. At the same time, in negotiations on sys-
temic obligations on issues within the competence
of the Customs Union bodies, each party that joins
the WTO aspires to form such a volume of obliga-
tions affecting legal relations, the powers to regulate
which are delegated to the bodies of the Customs
Union, and legal relations settled by international
agreements, which make up the legal framework of
the Customs Union, which would be most consistent
with the obligations of the party, the first entry lice
in the WTO. The fundamental deviations from such
obligations, which are the result of negotiations of
the newly acceding party to the WTO, are subject to
discussion and agreement by the parties.

Despite the fact that the experience of each
country of the EAEU member and WTO is specific,
it will be interesting to consider some of the results
of regionalism and regionalization. Kyrgyzstan is
the first state from the members of EAEU, which
joined the WTO. Roman Mogilevsky from the Cen-
ter for Economic Research believes that Bishkek has
not received «immediate benefits» although he sug-
gests that the WTO helped the country to develop
«open trade with almost no restrictions.

In Armenia, after accession to the WTO in 2003,
the main economic indicators grew. Armenian ex-
ports expanded their access to European markets.
Along with this, competition in business has also in-
creased, jobs and purchasing power have decreased,
and the volume of imported products has increased
(Kagpusi: 2016).

At the same time, in the early years, the con-
juncture of world markets had a greater impact on
the Russian economy than accession to the WTO
(JImcoBommk: 2002).

Belarus is in the process of negotiating acces-
sion to the WTO since 1995. The intensification of
negotiations is observed as Belarus’s partners join
the WTO.

Of course, membership in this organization does
not imply immediate benefits. Becoming a party
of the WTO agreements should not be the ultimate
goal, it should be a stimulant for an effective long-
term policy. If earlier Eurasian integration was seen
as a rehearsal for the WTO, now one can say that
without increasing the competitiveness of the in-
ternal potential of each member of the EAEU, it is
difficult to expect significant results from global in-
tegration.

As the Russian Federation has joined the WTO,
the international obligations following from the in-
ternational treaties existing within this international
organization are subject to conscientious execution
by Russia. In this regard, one of the legal means of
an increase in efficiency of implementation of in-
ternational treaties of the WTO is legal monitoring.
Besides, legal monitoring of the implementation of
the international obligations following from WTO
membership has to consider that circumstance that
the Russian Federation is a member of the Eurasian
Economic Union.

Thus, legal monitoring of implementation of
international treaties of the WTO by the Russian
Federation has to be considered in system communi-
cation with the obligations following from member-
ship of the Russian Federation in other international
organizations having the competence crossing in
certain spheres, namely of the Customs union and
the Eurasian economic community, and after entry
into force of the relevant international treaty and in
system communication with the international legal
acts of the Eurasian Economic Union.

Kozheurov Ya. S. notes that the competition of
jurisdictions can arise, but it depends on the parties
of a dispute: «If the defendant state doesn’t object to
involvement of this procedure and won’t announce
in bodies of EAEU, including the Court, violation by
the claimant of the integration obligations for com-
mitment to a uniform order of settlement of dispute,
then the Court will lose an opportunity even to com-
ment on it. If the defendant state opposes resolving a
dispute by DSB and will challenge the actions of the
plaintiff state in Court, then the last will face a hard
task» (Koxxeypog: 2013).

Thus, it is possible to conclude that the appeal
of members of EAEU to other international
institutions of justice, in particular in DSB WTO,
isn’texcluded. The situation is complicated because
for a bigger number of the states the DSB is the
most preferable mechanism of the settlement of
disputes due to its authority and complete practice
of interpretation and application of provisions of
norms of the WTO.
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The practice of the Court is too poor today to
draw sure conclusions concerning its efficiency,
therefore, the trust of member states of EAEU will
depend in many respects on the Court: whether it
will prove as the impartial judicial body will be
shown only by its further practice.

For the system of settlement of disputes with-
in the Customs union and also taking into account
further development of integration and formation
of the Eurasian Economic Union it is impossible to
recognize rather an effective mechanism of control
of execution of the decisions made by the interna-
tional legal agencies including in the former Soviet
Union. Besides, in the existing international legal
acts in insufficient degree questions of interim mea-
sures, the prejudicial character of judgments, etc.
are regulated.

Thus, it is possible to summarize that the sys-
tem of settlement of disputes functioning within the
WTO is one of the most effective at the international
legal level. It is caused by the worked international
legal mechanisms of the settlement of disputes, aris-
ing between members of the WTO and also a wide
range of international legal means of settlement of
disputes. In this regard at the level of integration
associations in the former Soviet Union, first of
all, it concerns the Eurasian Economic Union, it is
necessary to consider the experience accumulated
by the WTO and also to expand international legal
tools of permission of various disputes arising from
functioning of the specified integration associations
(Maxkaposa: 2017).

Simultaneous membership both in the WTO and
in EAEU definitely causes many serious contradic-
tions. Such main problems as compliance of EAEU
to the WTO, a ratio of obligations and jurisdictions
in practice raise not only many questions from the
academic circles, but also slow down development of
the most Eurasian integration. The characteristic of
the WTO and EAEU shows that two of these associa-
tions are not identical, but only similar in the relation
to each other. However, in many respects smoothing
of the relationship between the universal and regional
level of integration depends on the WTO owing to
his settled authority. It is important not to make a re-
lationship at the vertical level, but to cooperate with
EAEU on a horizontal level, to involve the intellectu-
al resources in the person of arbitrators and members
of Panels for impartial permission of the above prob-
lems. Only close interaction and cooperation of the
World Trade Organization and Eurasian Economic
Union will allow strengthening the system and unity
of international law (EADCuBTO — npobnemarny-
HoecocymectBoBanue: 2017).
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Comparative and legal analysis of disputes with
the participation of the EAEU member states

The most active participant of disputes in the
WTO among the countries of EAEU is certainly the
Russian Federation.

All complaints of Russia are caused by violation
of provisions of GATT 1994, Marrakesh agreement,
GATS, Agreement on subsidies and countervailing
measures, Agreement on anti-dumping, TRIMS and
TRIPS. In April 2014 Russia has filed a complaint
to the EU concerning «The third power package»
according to which the companies which are
engaged in gas production can’t be owners of the
main pipelines in the EU (DS476). As consultations
haven’t led to permission of a disputable situation,
the Panel was created. Nowadays, this case is still
not resolved.

Disputes against Russia cover such subjects as:

Anti-dumping measures: for instance, the
complaint of the EU in May 2014 concerning anti-
dumping measures on light commercial vehicles
from Germany and Italy (Russia — Anti-Dumping
Duties on Light Commercial Vehicles from
Germany and Italy.-WT/DS479/11, 2018). At the
moment this dispute is at a stage of the Panel

Sanitary and phytosanitary measures — the
dispute initiated by the EU about the ban of import
to Russia of pork and pigs from all EU countries in
connection with threat of the African plague of pigs
and imposition of the restriction for import of all
types of finished meat goods from pork from Poland
and Lithuania (Russian Federation — Measures on
the Importation of Live Pigs, Pork and Other Pig
Products from the European Union).

— Customs assessment of goods — the complaint
of the EU on the fact that Russia applies duties on
a number of goods (in particular on paper, palm
oil, deep freezes, and refrigerators) higher than it
should apply (Russia — Tariff Treatment of Certain
Agricultural and Manufacturing Products: 2017).

Now, there are the most interesting disputes
concerning the Russian Federation. In the case
DS474: The EU — Methodology of adjustment of
cost and certain anti-dumping measures concerning
import from Russia. On December 2013 Russia
has requested consultations with the EU about the
methodology of adjustment of the cost used by
the EU for calculation of a margin of dumping in
anti-dumping investigations. In 2002 the EU has
provided to Russia the status of the country with a
market economy, but, despite it, EU continued to
use so-called power adjustments. The main claims
of Russia are that during conducting anti-dumping
investigations the EU doesn’t take into account
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information on costs of production (including
expenses on energy carriers) and the prices of similar
goods from the Russian producers and exporters.
Russia considers that thereof the EU incorrectly
defines a margin of dumping and damage. The EU
replaces properly provided information on costs
from the Russian producers and exporters with
information from alternative sources, including
statements of the European producers on the
introduction of anti-dumping measures (European
Union — Cost Adjustment Methodologies and
Certain Anti-Dumping Measures on Imports from
Russia).

In October 2015 Ukraine has requested consul-
tations with Russia on the measures limiting the im-
port of the railway equipment and its parts. The main
claim is that because of action suspension of cer-
tificates of compliance confirmation and obstacles
in delivery n the updated technical regulations of
EAEU the Ukrainian producers can’t export disput-
able goods to Russia. These measures discriminate
goods of Ukrainian origin in comparison with simi-
lar goods from other countries and domestic produc-
tion. Ukraine considers that competent authorities
of Russia have violated assessment procedures of
compliance and haven’t explained the reason of the
introduction of measures (Russia — Measures Af-
fecting the Importation of Railway Equipment and
Parts Thereof, 2018).

The EU and Japan have requested consultations
with Russia on utilization collecting on the vehicles.
According to the EU, Russia imposes on imported
vehicles additional payments in the form of utili-
zation fees, at the same time national vehicles are
exempted from these payments under certain con-
ditions. Companies, which have undertaken obliga-
tions for ensuring the subsequent safe handling of
waste, formed as a result of the loss of the consumer
properties by vehicles do not pay such utilization
fee. One of the conditions under which the compa-
ny-manufacturer is able to do it is that it has to be
the legal entity registered in the territory of Russia.
The release was also available for the vehicles, im-
ported from Republic of Belarus and the Republic
of Kazakhstan at the observance of a number of
conditions.

The Government of the Russian Federation has
approved an order of utilization fee from national
automobile plants according to which since January
1, 2014, national manufacturers are obliged to pay
utilization fee in accordance with general practice.
Despite it, the EU hasn’t withdrawn the request for
creation of the Panel in the WTO as considers that
the amount of fee shouldn’t depend on car engine

displacement, and at a calculation procedure, there
is the too big difference at a rate of fee for new and
used cars (Jlemsickuna: 2014).

Participation of Russia as the third party:

At the end of August 2014, the EU canceled the
ban of import and other measures against the Faroe
Islands concerning the Atlantic-Scandinavian her-
ring. Indirect benefit for Russia that if the EU has no
right to forbid the import of a herring and produc-
tion from the countries between which this species
of fishes are distributed then has no right to forbid
the import of these goods from Russia which is one
of five such countries.

Russia has joined in September 2015 a dispute of
Japan against the Republic of Korea concerning the
import ban and also requirements for carrying out
tests and certification concerning radioactive mate-
rials. The interest of Russia can be explained with
the fact that Russia also has forbidden the import of
fish from Japan after an accident on Fukushima. This
subject is also interesting to Russia from the proce-
dural point of view of the application of sanitary and
phytosanitary measures according to the norms and
rules of the WTO. Two disputes which Russia has
joined in 2015 are connected with subsidies a dis-
pute of the USA against China about measures of
providing public services (DS489) and a dispute of
Japan against Brazil on the measures of taxes and
tax benefits (DS497). These disputes are interesting
to Russia as an understanding of procedures of use
of norms and rules of the WTO concerning granting
subsidies and also use of other measures of support
of domestic manufacturers. The dispute between
China and the EU on change of tariff concessions
of the EU for fowl which Russia has joined in July,
2015 is interesting to Russia as a practice of par-
ticipation in disputes over an occasion of change of
lists of the connected tariffs and to understand better
the procedure of such changes, carrying out the cor-
responding negotiations, etc.

Armenia participated only in one dispute within
the WTO- DS411 «Armenia — the Measures Influ-
encing Import and Internal Sales of Cigarettes and
Alcoholic Beverages». Ukraine has filed complaints
to the WTO on the fact that Armenia applies differ-
ent rates of a duty on alcoholic drinks, protecting
national producers by discrimination of the import-
ed production from Ukraine (Armenia — Measures
Affecting the Importation and Internal Sale of Ciga-
rettes and Alcoholic Beverages, 2010).

Ukraine considers that such actions from Arme-
nia contradict the article I11.1, I11.2, I11.4 of the Gen-
eral Agreement on Tariffs and Trade 1994 (GATT
of 1994) which provides to goods, origin from an-
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other country, the mode not less favorable, than to
similar goods of national production (national treat-
ment). This case has come to the end at the level
of consultations. As a result, Armenia has removed
discrimination fee.

In 2016 after the decision of DSB on the case-
DS485 Russia-Tariff Treatment of Certain Agri-
cultural and Manufacturing Products the real threat
of jurisdiction of the Court has appeared. The EU
appealed against the decisions undertaken by the
Eurasian Economic Commission namely overesti-
mate of the customs duties on a number of goods
(paper, palm oil, refrigerators) that violates the Art.
ofll of:1(b) of GATT-1994. However, for the rea-
son that a complaint against EAEU can’t be filed
to the WTO (isn’t a member of the WTO), the
EU has directed it against Russia. The European
Union proceeded from contents of the Report of
the Working group, is the annex to the Protocol on
the entry of the Russian Federation into the WTO.
Optional paragraphs of the Protocol establish that
the measures were taken in the CU (EAEU) will be
brought into accord with obligations of the Russian
Federation within the WTO. In spite of the fact that
even the Panel has expressed bewilderment by such
approach, the Russian Federation hasn’t given any
comments. In case the Appeal Body supports this
approach from the EU, it will create a potential risk
of the appeal of any decision of bodies of EAEU
by any state non-member of EAEU (respectively
directed against the EAEU member state) and the
Russian Federation should bear responsibility for
decisions of the Commission every time in case of
a dispute.

The problem of responsibility of the Russian
Federation for decisions of EEC is examined by
Kadysheva O.V. that Russia has no opportunity to
unilaterally cancel the decision of EEC, moreover,
its decision is obligatory for Russia according to
corresponding international legal obligations (Ka-
nerreBa: 2015).

It is necessary to agree with the aforesaid state-
ment as, really, the Russian Federation takes part in
the vote for acceptance of the challenged measures,
however, cancellation of these measures can’t be
carried out without the participation of other mem-
ber states of EAEU.

The complaint of Ukraine in the WTO about
systematic violation of EAEU of norms of the WTO
when conducting anti-dumping investigations be-
came one more case against EAEU expecting the
consideration that has led to the restriction of access
of the Ukrainian production for the markets of the
states of EAEU.
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At the meeting of Committee of the WTO on
anti-dumping practice on April 25-28, 2016 the
Ukrainian delegation has made the requirement of
cancellation from EAEU of anti-dumping measures
concerning bars and steel pipes (on March 29 the
Board of EAEU has made the decision to introduce
anti-dumping duty for a period of 5 years, including
from occupied territories of Donbass) and also to
terminate the investigation concerning ferrosilikom-
arganets. It is established that anti-dumping inves-
tigations have been made with violation of Art. 2
(dumping definition), Art. 3 (determination of dam-
age) and Art. 5 (the procedure of excitement and
conducting the investigation) of the Agreement of
the WTO on the application of the Art. VI of GATT
1994 and GATT.

The representatives of EAEU didn’t give an
answer to the question, however, they have under-
taken to provide explanations in writing. This case
is one of the most relevant for EAEU therefore at the
moment it isn’t possible to foresee a position of the
WTO on the solution of this question.

The Republic of Kazakhstan — the equal member
of the WTO and EAEU

Implementation of the obligations arising from
membership of the Republic of Kazakhstan in the
World Trade Organization and EAEU

On July 27, 2015, the President of the Republic
of Kazakhstan Nursultan Nazarbayev and the CEO
of the World Trade Organization Robert Azevedo
have signed the protocol on the entry of Kazakhstan
into the WTO.

In the 12™ of October the law of the Republic of
Kazakhstan «On ratification

of the Protocol on accession of the Republic
of Kazakhstan to the Marrakesh agreement on es-
tablishment of the World Trade Organization» was
signed (3akonPecnyoimknKazaxcranor 12 okTsa0ps
2015 roma Ne 356-V «O parudukaruu [IpoTokosa
o npucoeanHernu Pecry6nmku Kazaxcran k Map-
paKenIckoMy corjamieHuo o0 ydupexaeHun Bce-
MHUPHOI TOproBoii opranusamuu ot 15 anpens 1994
roua).

The process of goods is almost imperceptible.
Kazakhstan has started to fulfill its obligations in the
WTO, by adopting the law «On modification and
additions in some acts of The Republic of Kazakh-
stan in connection with the accession to the World
Trade Organization».

Besides, there are still obligations of Kazakh-
stan within EAEU. The plans for the creation of the
common financial market are the most affecting the
local domestic market. According to the draft of the
Concept of formation of the common financial mar-
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ket of EAEU till 2025, the participating countries
have to:

1. Extremely big lag effect of economic integra-
tion changes. If it is about real trade streams and
the competition, business goes very slowly. For ex-
ample, the agreed principles of currency policy, the
agreement on trade in services and investments, the
free market of oil and oil products, the agreement
on free access to gas pipelines — whether they really
work? It is possible even to take two reports of the
Eurasian economic commission: «The main direc-
tions of development of EAEU till 2030», published
in 2015, and «Barriers, withdrawals, and restrictions
of EAEU», published in 2016. A lot of things from
what is stated in documents still don’t work — just
because disturbs the interests of the elite.

2. Violations of agreements in economic inte-
gration associations are punished and stopped as a
result of the long procedure. At first, there has to
pass the complaint or lawsuit, then there is a trial in
the coordinating body, then this supranational body
addresses the government of the country to resolve a
problem. That is any way it is necessary that some-
one has become interested in this violation and I
worked hard that to correct it on what several years
can leave, and it is a big term for businessmen. Now
we can analyze internal reasons.

Also, Katerina Putts holds such opinion, empha-
sizing that distribution of some obligations of RK on
all members of the Euroasian Union is the irritating
factor in the relations between member countries.
Considering similarity of structures of economies
of member countries of EAEU which often compete
with each other more, it is possible to assume that
obligations within the WTO will enter amendments
into the general view of association (CMupHoBa:
2015).

Under the terms of the WTO, Kazakhstan un-
dertakes to create equal conditions both for local
and for the foreign business of the subject.

It should be noted that Kazakhstan has also re-
ceived the status of the observer of the Agreement
on government purchases. Considering that the
state and private economic subjects of Kazakhstan
quite often function in one field, conditions of the
WTO can lead to a reduction of access to resources
of the first. In case of coordination of the inven-
tory and services, the country will join this agree-
ment in 4 years. In 2021 the requirements of local
content in contracts for subsurface, use have to be
abolished.

If to consider the list of withdrawals (3512 com-
modity positions among which cars, foodstuff, for-
est products, jewelry, wires, cables, drinks, etc.),

it is possible to assume that to the population im-
port production which will be delivered at the rates
below EAEU will cost cheaper. It is remarkable,
shows experiment of Russia that due to the reduc-
tion of the import customs duties mostly was earned
only by those sellers who could reduce the expenses
(OKcnepThl OILIEHHIM BO3MOKHOCTU M BBI3OBBI JUIS
Kazaxcrana kak wiena BTO: 2015).

Functioning within the organization demands
high-quality preparation and the aspiration to pro-
tect the interests of the country. Kazakhstan needs
to operate with adequate measures for the purpose
of the creation of conditions for economic activity
in the country. In this connection, it is necessary to
solve big layer of tasks in the field of providing ef-
fective mechanisms of realization and adaptation of
policy of economy support taking into account the
undertaken obligations.

It means that Kazakhstan has:

— to increase examination of experts in the field
of identification and counteraction of the illegal
competition, application of the forbidden measures
in trade;

— toincrease the level of knowledge of subjects
of economy features of functioning within the WTO,
opportunities for participation in settlement of trade
disputes;

— toincrease transparency of the made decisions
within EAEU and the WTO.

The principles which are applied at a payment
of the customs duties taking into account the entry
of Kazakhstan into the WTO and its participation in
EAEU.

If the goods from the third country are intended
for Kazakhstan, then the rate of the customs duty
will be paid according to the requirements of the
WTO: At entry into force of withdrawals from the
Common customs tariff of EAEU in connection with
obligations of Kazakhstan at accession to WTO,
when importing goods to Kazakhstan from the third
countries (which aren’t the states of EAEU) the
lowered rates of the import customs duties according
to the approved list can be applied.

Participation of the Republic of Kazakhstan in
the disputes resolved within the WTO

Kazakhstan becoming a member of the WTO
also has received access to the mechanism of the
settlement of disputes within the WTO. Due to it,
Kazakhstan has an opportunity to solve the conflicts
in the international area.

Nowadays in the WTO, there is only one dispute
in which the Republic of Kazakhstan acts as the
defendant. In other disputes, our state participates in
quality of the third party.
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A complaint to Kazakhstan was filed by Ukraine
in the case: Kazakhstan — Anti-dumping Measures
on Steel Pipes. The discontent of Ukraine was
caused by the anti-dumping policy of the Eurasian
Economic Union (EAEU), in particular, Kazakhstan,
concerning import of the Ukrainian steel pipes.
According to Ukraine, the decision of Kazakhstan
to impose on pipe Ukrainian production high taxes
doesn’t correspond to Agreements on the application
of the article of 1994 (Kazakhstan — Anti-Dumping
Measures on steel pipes, 2017).

For settlement of the conflict, Kiev has sent the
complaint to the WTO and the requirement about
consultations with Kazakhstan. According to the
Deputy Minister of Economic Development and
trade — the sales representative of Ukraine Natalya
Nikolskaya, Kiev hopes to resolve an issue of duties
in the nearest future not to pass «to the following
stage of the settlement of a dispute».

Anti-dumping duties have been introduced
in the territory of EAEU in October 2011, in July
2016 they have been prolonged for five years. Anti-
dumping measures establish duties at the rate from
18,9% up to 37,8% for import of the Ukrainian pipe
production to the EAEU countries.

The measures were imposed pursuant to
the Decision of the Collegium of the Eurasian
Economic Commission No. 48 of 2 June 2016 on
imports of certain types of steel pipes originating in
Ukraine in connection with the sunset review of the
anti-dumping measures on imports of certain types
of steel pipes originating in Ukraine and imported
on the customs territory of the Eurasian Economic
Union.

It is also necessary to note that the introduction
of anti-dumping duty doesn’t mean the import
termination. The import goods continue to come
to the domestic market, but only with payment of
anti-dumping duty which equalizes competitive
conditions of the importer and local producer.

Disputes in which the Republic of Kazakhstan
participates in quality of the third party:

1. DS493: Ukraine — Anti-Dumping Measures
on Ammonium Nitrate. Ukraine has submitted the
application to the WTO to demand cancellation of
restrictions for the transit of production to Kazakhstan
from Russia. In the document, it is specified that
the actions of the Russian Federation break the
principles of the WTO and have discrimination
character concerning the Ukrainian production.
Within the meeting of the WTO, the Ukrainian side
has read the application to the Russian Federation
on the lifting of restrictions and obstacles in the
sphere of the transit of the Ukrainian agricultural
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production to Kazakhstan as these restrictions break
the key principles of the WTO and actually mean
failure to follow by Russia obligations assumed at
accession to WTO. At a discussion of a question,
the Russian side couldn’t provide the convincing
bases for the introduction of such restrictions. In a
question of consideration of this statement in the
WTO Ukraine is supported by the EU and the USA.
In accordance with the article 5 of GATT freedom
of transit through the territory of each contracting
party along routes, for transit transportations in
the territory or from territories of other contracting
parties is established by the most convenient for the
international transit. No distinction based on a flag
of the vessels, places of origin, departure, calling,
an exit or appointment or any circumstances relating
to property on goods, vessels or other vehicles
becomes, the expert considers.

Transit transportations shouldn’t be exposed «to
any excessive delays or restrictions (Ukraine — Anti-
Dumping Measures on Ammonium Nitrate, 2018).

2. DS502: Colombia — Measures Concerning
Imported Spirits. On 13 January 2016, the European
Union requested consultations with Colombia
regarding certain measures in relation to the
treatment that Colombia accords at a national
and departmental level to imported alcoholic
beverages. At its meeting on 26 September 2016,
the DSB established a panel. Brazil, Canada,
Chile, China, Ecuador, El Salvador, Guatemala,
India, Kazakhstan, Korea, Mexico, Panama, the
Russian Federation, Chinese Taipei, and the United
States reserved their third-party rights. The EU’s
concerns about discrimination in the Colombian
market are longstanding. In Colombia, EU spirits
face higher taxes than local brands through higher
national consumption tax and higher local charges.
In addition, Colombia’s regional authorities or
departments impose market-access restrictions for
imported spirits.

These measures raise the cost of doing
business in Colombia and place EU spirits at
a competitive disadvantage on the Colombian
market. This is in contravention of Colombia’s
non-discrimination obligations under WTO rules.
In Colombia, a number of departments exercise the
so-called fiscal monopoly over the introduction and
commercialization of spirits. As a result, the entry
of imported spirits is subject to the conclusion of
‘introduction contracts’ with the department that
contain trade restrictive clauses, impose maximum
values and minimum selling prices, and requiring
traders to secure the payment of the amount of a
future fiscal debt, etc. In addition, the departments
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enjoy great discretion to arbitrarily deny access to
imported brands (Colombia — Measures Concerning
Imported Spirits, 2016).

3. China — Export Duties on Certain Raw
Materials- the United States requested consultations
with China regarding China’s export duties on
various forms of antimony, cobalt, copper, graphite,
lead, magnesia, talc, tantalum, and tin. The United
States also considers that the measures appear to
nullify or impair the benefits accruing to the United
States directly or indirectly under China’s Accession
Protocol. The Republic of Kazakhstan made a wish
to be a third-party. China has been imposing export
restrictions—essentially duties and quotas—on these
raw materials for companies outside of China,
which means companies inside of China are saving
money and are thus at an advantage because they
can make lower-priced goods with unfairly priced
inputs. It also means non-Chinese companies are
under pressure to set up production operations in
China (which means they’re sending jobs to China,
t00).

The problem, other than the obvious, is that the
practice goes against the rules China signed onto
when it joined the WTO in 2001. What’s more, as
the EU charged, China’s alleged aim to support
an environmentally friendly and sustainable
production of raw materials could be achieved
more effectively with other measures, without
negative impact on trade (China -Duties and other
Measures concerning the Exportation of Certain
Raw Materials, 2016).

The EU brought similar cases before the WTO
in 2012 and 2014 (both of which were successful),
but for this go around, graphite, cobalt, copper,
lead, chromium, magnesia, talcum, tantalum, tin,
antimony, and indium are on the target list. The
U.S. is targeting nine raw materials in its case:
antimony, cobalt, copper, graphite, lead, magnesia,
talc, tantalum and tin (the same as the EU with the
exception of chromium-largely used in stainless
steel production and indium -which goes into goods
like flat screen computer monitors).

4. DS511: China — Domestic Support for
Agricultural Producers. On 13 September 2016,
the United States requested consultations with
China regarding certain measures through which
China appears to provide domestic support in
favor of agricultural producers, in particular, to
those producing wheat, India rice, Japonica rice,
and corn. At its meeting on 25 January 2017,
the DSB established a panel. Australia, Brazil,
Canada, Colombia, Ecuador, Egypt, El Salvador,
the European Union, Guatemala, India, Indonesia,

Israel, Japan, Kazakhstan, Korea, Norway, Pakistan,
Paraguay, the Philippines, the Russian Federation,
Saudi Arabia, Singapore, Chinese Taipei, Thailand,
Turkey, Ukraine and Viet Nam reserved their third-
party rights (China — Duties and other Measures
concerning the Exportation of Certain Raw
Materials, 2016.

The US claimed that China had provided
domestic support to the products mentioned above
in excess of its WTO accession commitment, and
has violated the Agreement on Agriculture.

As the largest exporter of agricultural products,
the US, with large production scale and strong
competitiveness, produces agricultural commodities
mainly for export. By contrast, China is the largest
importer of agricultural products, with its agriculture
characterized by small-scale production and
subsistence farming. The average production scale
of China per household is only 1/400 of that of the
US. Suffice it to say, the US and China are typical
examples of commercial agriculture and subsistence
agriculture. By its nature, initiating WTO dispute
proceedings against China by the US represents
the conflict between interests of large commercial
farmers in the US and livelihood of small holder
farmers in China.

The US challenge against China’s grain
support policy is, in a matter of fact, the reflection
of conflict between trade liberalization doctrine
and real need of developing members to safeguard
food security, which had once happened in the
9th WTO Ministerial Conference in 2013, where
developing members and developed members had
a dispute over public stockholding for food security
purposes. Global cereal trade volume accounts
for less than 15% of its output, more than 85% of
cereal demand is met by domestic supply. The only
way for developing members to have a stable food
supply thereby ensuring food security is to increase
investment in agriculture and food production, and
support small farmers, in particular, thus enhancing
food production capacity. This is the reason why
developing members reiterated in Doha negotiations
that food security which is of paramount importance
to developing members is not negotiable.

Conclusion

Nowadays, four member states of the EAEU are
also members of the WTO. The question of the re-
lationship between EAEU and the WTO is one of
most relevant. The authors has revealed a number
of problems on the basis of analyzing the disputes
with the participation of the member countries of the

66 Xabaprrbl. XalblKapaiblK KaTbIHACTAP KOHE XaIbIKAPAJIbIK KYKBIK cepusichl. Ned (84). 2018



Baimagambetova Z.M., Gabdulina A.Zh.

WTO and EAEU. First, a question of hierarchy of
two legal systems — one of the main problems (Ma-
kapoBa: 2017). Whether the law of the WTO has
the privilege before the law of the EAEU. Having
studied opinions of various authoritative experts,
the author has come to a conclusion that norms of
the WTO have a priority over norms of the EAEU
in case of a contradiction (in particular it concerns
that period until the legal systems of the EAEU are
brought into accord with provisions of the Agree-
ment of the WTO), for the rest the hierarchy is
absent.

One more problematic issue is the jurisdiction of
the EAEU court. There is a potential risk of the ap-
peal of any decision of bodies of EAEU by any state
— not the member of EAEU (respectively, directed
against the EAEU member state), and the Russian
Federation should bear responsibility for decisions
of the Commission every time in case of a dispute.
The author sorts this situation in work on the basis
of the disputes against Russia. As the EAEU isn’t
a member of the WTO, the plaintiff states file the
complaints to one of the EAEU member states, es-
pecially the Russian Federation. However Russia
has no opportunity to unilaterally cancel the deci-
sion of bodies of EAEU, moreover, the decision of

EAEU is obligatory for Russia corresponding to the
international legal obligations.

The WTO and EAEU legal regimes are part of
the international law; they are part of autonomous
rule complex which governs international trade rela-
tions in the framework of multilateral trade system.
The WTO and EAEU legal regimes are not isolated
from the system of international law and should be
interpreted and applied on the basis of the principle
of harmonization aimed at systematic integration
(Boklan: 2017).

The Republic of Kazakhstan, as rather a new
member of the WTO, has a brief experience of
participation in disputes of the WTO. The authors,
having considered disputes with the participation of
RK, defined that today the state acts as the defendant
in the case of «Kazakhstan — Anti-dumping Mea-
sures on Steel Pipes». A complaint has been filed
by Ukraine in response to the anti-dumping policy
of Kazakhstan. The decision on the case isn’t made
yet. According to the authors in the Republic of Ka-
zakhstan, there aren’t enough experts with profound
knowledge of the law of the WTO that in the fu-
ture can lead to increase in a number of disputes in
which RK will act as the state violator, or to loss of
disputes.
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