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The use of punishment to the convict by court order is nothing more
than, as the implementation of the specific nature and size of the criminal
liability established by the court in accordance with the criminal law in the
science of criminal law throughout its development a lot of attention was paid
to the problems of scientists punishment. Punishment, pursuing the goal of
special and general prevention is the punishment for the crime committed.
The main social function of punishment should be considered its preventive
function that is included as part of the measures in the fight against crime.
At the same time we can not ignore the specifics of reckless criminal who
has in most cases, higher value systems than intentional criminal. This feature
should determine punishment in sentencing for crimes of negligence is neces-
sary and should take into account the properties collectively characterize the
personality of the offender. Therefore humanization trends in the evaluation
of properties of the person who commits an act of negligence, is correct. This
is to be welcomed in the judicial practice everywhere. In general, extreme
measures are already struggle with medical criminal offenses is the applica-
tion of criminal penalties. The main part of medical criminal offenses related
to the categories of small and medium gravity, providing alternative sanctions.

Key words: punishment, medical criminal offenses, fines, imprison-
ment, arrest.

COoTTbIH YKiMi GOMbIHLIA COTTAAYLLIbIFA >Ka3aHbl KOAAAHY, KbIAMBICTbIK,
3aHFa CoMKeC COTMeH OGeAriAeHreH KbIAMbBICTbIK, XKayanTbIAbIKTbIH, HaKTbl
cunaTthl MEH MBALLIEPIH >Ky3ere acbipyAaH KepiHic Tabaabl. KbIAMBICTbIK, Ky-
KbIK, FbIAbIMbIHbIH AQMYbIHbIH 6apAbIK, KE3EHIHAE FaAbIMAapMeH 6aca Hasap
»Kaza MaceAecCiHe ayAapbiAFaH. Kasa apHaibl »KaHe KaArbl aAAbIH aAAbIH
AAy MakcaTblH Ke3Ael OTbIPbIN >KacaAblHFaH KbIAMBIC YLLUIH Ca3aiblH TapT-
TbIPYAbI Ke3AeMAi. 2KazaHblH, Heri3ri oaAeyMeTTiK (OyHKLMSICbl PETIHAE KbIA-
MbICTbBIABIKIEH KYPECY LiapaAapbl >KYMECiHiH, Kypamaac OGeAiriHe KipeTiH
eckepTy (PYHKUMSICbIH aiTa KeTyimi3 KaxeT. bya >kepae abancbizpa KbiA-
MbIC >KacaFaH KbIAMbICKEPAIH epeKLLEeAIriH eckepmei KeTrey MyMKiH eMec,
OA Kerl >KaraaiAapA KacakaHa KbIAMbIC >KacaFaH KbIAMbICKEpPre KaparaHAa
XKOFapbl KYHABIAbIKTap 6aFbiThiH GACLIbIABIKKA aAATbIH aAaM GOAYblI MyM-
KiH. AGancbi3pa KbIAMbBIC >KacaFaH apAamAapFa >kasa TaranblHaay 6Gapbl-
CbIHAQ >Ka3aHblH, epeKLUEeAIriH aHbIKTan >XeHe KbIAMbICKEPAIH, TYAFACbIH
CUMaTTaMTbIH  OEATIAEPAIH  >KMbIHTbIFbIHBIH,  KACMeTi  eckepiAyi Tuic.
ABancbizpa KbIAMbIC >KacaFraH aAaMHbIH TYAFAChbliH CapaAayAQ i3riAeHAIpY
TEHAEHUMSICbI AYPbIC 6aFbIT GOAbIN TaHbIAaAbl. MyHbl COT TaxipubeciHae
KynTayfa 60Aasbl. MEAULMHAABIK, KbIAMBICTbIK, KYKbIK, OY3YLLbIAbIKTApAbIH
Herisri AeHi MaHbI3bl LLAMaAbl >K8He OpTalla aybIPAbIKTaFbl KbIAMbICTapFa
>KaTaAbl XKaHe 6aramanbl CaHKLMSIAAPAbI KO3AEMAI.

TyHin ce3aep: >kasa, MEAMUMHAABIK, KbIAMbICTbIK KYKbIKOY3yLibl-
AbIKTap, anbInnyA, 6ac 60CTaHAbIFbIHAH aMbIpy, Kamay.

[NprYMeHeHMe HakasaHMs K OCY>XAEHHOMY MO MPUroBOpYy CyAa ecCTb
He YTO MHOE, KakK peaAMsalms KOHKPETHOro XapakTepa M pasmepa yro-
AOBHOW OTBETCTBEHHOCTM, YCTAaHOBAEHHOM CYAOM B COOTBETCTBUM C Yro-
AOBHbIM 3aKOHOM. OCHOBHOW COLMAAbHOM (DYHKLUMEN HaKa3aHWs CAeAYeT
CUMTaTb €ro MpeAyrnpPeAUTEAbHYIO (DYHKLIMIO, BXOASLLYIO B KayecTBe
COCTaBHOM 4acTn B cucTemy mep 60pbbbl ¢ nNpecTynHocTbio. [Mpu 3TOoM
HEeAb3$Sl He yuMTbIBaTb CreunpuKy HEOCTOPOXKHOIO MPECTYNHUKA, KOTO-
pblit 06AaAQET B OOAbLUMHCTBE CAYYaeB GOAEE BbICOKMMM LIEHHOCTHbIMM
OPUMEHTUPAMM, YEM YMbILUAEHHbIN NMPECTYMHMK. ITO AOAXKHO OMPEAEASITb
0COBEHHOCTb Haka3aHMsl, MPY Ha3Ha4YeHMM HaKa3aHUs 38 HEOCTOPOXKHbIE
NPEeCTYNAEHNs HEOOXOAMMO M AOAXKHO YUMTbIBATLCS CBOWMCTBA, B COBO-
KYMHOCTM XapaKTepPU3yioLIMe AMYHOCTb MPEecTynHuKa. [103ToMy TeHAEH-
UMM TYMaHM3aUMM B OLIEHKE CBOMCTB AMYHOCTM, COBEPLLAIOLLEN AESHMS
MO HEOCTOPOXKHOCTM, SIBASIOTCSI MPABMAbHbIMU. DTO CAEAYET MPUBETCT-
BOBaTb B CYAE€OHOM MPaKTMKE MOBCIOAY.

KAroueBble cAOBa: HakasaHue, MEAMLIMHCKME YTOAOBHbIE MpPaBoHapy-
LeHns, wTpad, AveHne CcBOGOAbI, apecT.
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The use of punishment to the convict by court order is nothing
more than, as the implementation of the specific nature and size of
the criminal liability established by the court in accordance with the
criminal law [1, p 34].

In science, the criminal law throughout its development has been
given much attention by scientists penalties problems [2, p 62] The
punishment in pursuit of the goal of general and special prevention
is the punishment for the crime committed.

The main social function of punishment should be considered
its preventive function that is included as part of the measures in the
fight against crime. At the same time we can not ignore the specifics
of reckless criminal who has in most cases, higher value systems
than intentional criminal. This feature should determine punishment
in sentencing for crimes of negligence is necessary and should take
into account the properties collectively characterize the personality
of the offender. Therefore humanization trends in the evaluation of
properties of the person who commits an act of negligence, is cor-
rect. This is to be welcomed in the judicial practice everywhere.

Selective study of judicial practice in cases involving crimes
in the sphere of health services showed that in sentencing for 70%
of cases by the courts take into account extenuating circumstances
only, 30% of cases — both mitigating and aggravating circumstances.
A list of mitigating circumstances in the law is given in the article.
53 of the Criminal Code, it is a model, so «jurisprudence knows
other circumstances, based on the moral views of the people and the
courts of justice» [3, p 25].

The courts in the first instance considered positive character-
istics, their first conviction, confession and cooperation with the
investigation. Only 15% of the total number of convicted frankly
pleaded guilty of committing an act, the rest mass of the partially
admitted guilt.

As we have examined the category of criminal cases penalties
are distributed under the Criminal Code of the Republic of Kazakh-
stan as follows:

a) a fine -;

b) deprivation of the right to occupy certain positions or engage
in certain activities (including the use of it as a main and additional
punishment);
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¢) community service -;

g) corrective work -;

e) restriction of liberty -;

e) arrest -;

f) deprivation of liberty -;

Selective study of cases showed that courts rare-
ly used the same punishment as imprisonment (of
3%). The social nature of deprivation of liberty in
modern conditions is that this kind of punishment is
to protect the most important interests of the state,
society and the individual from the most dangerous
attacks on them. «Isolation of a certain category of
offenders is reasonable from the standpoint of both
general and specific in terms of the prevention of
crime» [4, p 46].

The Resolution of the Plenum of the Supreme
Court of the Republic of Kazakhstan dated 30 April
1999 «On the rule of law courts in the appointment
of criminal punishment» said: «The courts must
comprehensively, fully and objectively examine
the defendant about identity, bearing in mind their
significance for determining the type and amount of
punishment «[5, p 38].

The penalty of a fine shall be appointed by the
courts more often than correctional work. The crim-
inal law is gradually increasing the number of sanc-
tions including a fine as the main penalty. The most
significant changes in terms of expansion of penal-
ties introduced in criminal legislation in accordance
with the new Criminal Code of the Republic of Ka-
zakhstan from July 3, 2014

The fine is determined only by the court taking
into account the gravity of the offense and the prop-
erty of the convicted person. The amount of the fine
is now in a range of five hundred to ten thousand
monthly calculation indices, established by law, for
crimes (Part 2 of Article 41 of the Criminal Code of
the Republic of Kazakhstan).

The punishment of «deprivation of the right to
occupy certain positions or engage in certain ac-
tivities» has a punitive and educational influence on
those who are guilty of crimes related to the perfor-
mance of official duties or professional functions.
These include medical and criminal offenses. The
basis of punitive detention «deprivation of rights...»
is the deprivation of the convicted concrete subjec-
tive rights and a time limit of its capacity, ie choice
position, profession or other occupation [6, p 36].
Currently, the correct assignment of additional pun-
ishment has been overlooked. Supreme Court of the
Republic of Kazakhstan in the Resolution of the Ple-
num of April 30, 1999. (With subsequent amend-
ments and additions), «On the rule of law courts in
the appointment of criminal penalties» [7] solved

a number of specific questions relating to the na-
ture of these penalties and their value in the fight
against crime. Just a question about the purpose of
an additional sentence, the essence of it, the val-
ues in the fight against crime has attracted the at-
tention of specialists only in recent years [8, p 18].
No less important it is to practice and correct calcu-
lation of deadlines additional penalty of «depriva-
tion of rights...».

In general, extreme measures are already strug-
gle with medical criminal offenses is the applica-
tion of criminal penalties. The main part of medical
criminal offenses related to the categories of small
and medium gravity, providing alternative sanc-
tions.

If the actions of the medical staff inadvertently
caused material or moral damage, it shall be com-
pensated without fail.

To achieve the proper enforcement of the crimi-
nal law affect the efficiency of factors:

1) the level of the legal wording of the relevant
legal provisions,

2) level of criminal law theory (theory) in terms
of its law-making service of enforcement,

3) the level of professional activity themselves
law enforcement officers and officials.

The effectiveness of the criminal law depends
on how much in real life these factors (the circum-
stances) correspond to and complement each other.
In addition, in our opinion, the effectiveness of these
standards will increase if the law enforcement bod-
ies will abide by the terms of consideration of ap-
plications and data on crimes.

The new Criminal Code of the Republic of Ka-
zakhstan and PEC are some opportunities for more
targeted preventive effects on the basis of differen-
tiation of criminal penalties and enforcement mea-
sures. Criminal penalties, which previously acted as
the main form of struggle against criminality, now
more and more need to be combined with preven-
tion measures, prevention of crime. The value of
crime prevention is currently defining, as it is the
main direction in the fight against crime, it is de-
termined by a number of circumstances. A person
who has committed a crime by negligence, shall be
punished generally less rigid. Features of forms of
guilt and their impact on the social danger of the act
and of the person determine in general a different
approach to the definition of the limits of blamewor-
thiness courts deliberate and careless actions. «The
consequences of careless actions may be inadequate
to violation of the established safety rules. The crim-
inal consequences of careless actions can not fully
characterize the social character of the offender. Fo-
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cusing on preventive measures in the fight against
crimes of negligence determines when sentencing
urgency advance regulated rewards «[9, p. p 204-
205.]. Incentive norms empower courts to mitigate
the punishment indefinitely, or do not apply it. Hav-
ing set out the factors that determine the commis-
sion of crimes in the sphere of medical care, and pre-
vention measures, the following conclusions: In the
general structure of crime to determine the propor-
tion of the offense is also difficult, since it continues
to be deep latent. The main causes of medical crimi-
nal offenses associated primarily with the economy
of the country is still low salaries of doctors, lack
of adequate social protection and a reliable legal
barrier in the field of medical activity. Doctors are
still not the case in our country to the highest-paid
professionals that generates widespread corruption.
By the conditions conducive to the commission of
the offense are high corporate, mutual health work-
ers, lack of access to many citizens of certain types
of medical services; lack of promotion of legal and
medical knowledge among the population, especial-
ly among youth and adolescents; the imperfection of
the current legislation in the field of public health.
Measures of general prevention should include the
criminalization of new compounds in the field of
medicine, the adoption of laws to ensure the safety

of the individual, the protection of the fundamental
rights and freedoms. To increase the effectiveness of
penalties for the commission of criminal offenses of
medical conduct a full and complete generalization
of judicial practice in the past years and the adoption
of a separate regulatory decisions by the Supreme
Court of the Republic of Kazakhstan of the offense.
The most effective form of punishment in respect
of health care workers is the deprivation of the right
to engage in therapeutic activities or hold certain
positions in the health sector. Complex preventive
measures on the part of Health and Social Develop-
ment of the Republic of Kazakhstan should contrib-
ute to inculcate to every citizen of the country to
change their attitudes to their own health. However,
improper legal support of medical activities, espe-
cially in connection with the emergence of a new
transplant, does not eliminate the existing conflict
of laws of different branches of law on regulation
of medical activity. Under the criminal medical of-
fense we mean intentionally or by negligence com-
mitted a wrongful socially dangerous act committed
by a medical officer, in violation of professional or
official duties or in complicity with other persons,
causing or likely to cause substantial harm to the in-
terests of the individual, the population and the state
in the sphere of public health.

Jlutepartypa

1 TImonrtkoBckuit A.A. OcHOBHbIE acleKThl TeopuH Hakaszauus / CoBeTckoe roc. u npaBo. — 1969. — Ne 7.
2 VYronosuoe npaso: O6wmast yacts./Ilog pea. A.W. Papora. — M.: FOpucrs, 2003 — 312 c.
3 KommeHTapuii k YrosnoBHO-ucnonHuTenbHOMY Koaekcy Poccuiickoit denepanun. — M.: M3natensetBo «Ok3amen», 2005.—

4 Txauenko B.U. — «O0mue Hayana Ha3HaYeHUs HakazaHus»/ PHO. — Ne4. — 2004. — 46 c.

5 Tony6unckas C.B. Ilenu yronosuoro Hakasanus. — M.: Hayka, 1990. — C. 127.

6 Tampnepun U.M., Menbuaukosa 10.b. JlononnutensHele Haka3anus. — M., 2010. — C. 138 c.

7 Tocranonenne Nel ITnenyma BepxoBroro Cyzma PK ot 24 ampens 1999 r. «O cobnroneHun cyaaMu 3aKOHHOCTH TIpU
Ha3HAUYeHUH yroJoBHOTro HakaszaHus // Kazaxcranckas npasna. — 1999. — 21 mast.

8 IlaBmyxun A.H., Kynemosa H.H., IOxanun B.E., Opuamsunu H.Jl. JlonoaHuTenpHbIe BUABI HAKA3aHUI: YTOJIOBHO-IIPABO-
BO U yTOJIOBHO-UCTIONHUTENBHBIH acniekTsl. — M.: KOHUTU-AHA, 2007.— 250 c.

9 Hepcecsia B.A. OTBeTcTBeHHOCTH 32 HeocTopoxHbIe npectyruienus. — CI16.: FOpuna. Lentp [pecc, 2002. — C. 204-205.

References

AN N B W=

Piontkovskij A.A. Osnovnye aspekty teorii nakazanija // Sovetskoe gos. i pravo. — 1969. — Ne 7.

Ugolovnoe pravo: Obshhaja chast’./Pod red. A.I. Raroga. — M.: Jurist#, 2003 — 312 s.

Kommentarij k Ugolovno-ispolnitel’nomu kodeksu Rossijskoj Federacii. — M.: Izdatel’stvo «Jekzameny, 2005.— 526 s.
Tkachenko V.I. — «Obshhie nachala naznachenija nakazanija»/ RJu. — Ned. — 2004. — 46 s.

Polubinskaja S.V. Celi ugolovnogo nakazanija. — M.: Nauka, 1990. — S. 127.

Gal’perin .M., Mel’nikova Ju.B. Dopolnitel’nye nakazanija. — M., 2010. — S. 138 s.

7 Postanovlenie Nel Plenuma Verhovnogo Suda RK ot 24 aprelja 1999 g. «O sobljudenii sudami zakonnosti pri naznachenii
ugolovnogo nakazanija // Kazahstanskaja pravda. — 1999. — 21 maja.
8 Pavluhin A.N., Kuleshova N.N., Juzhanin V.E., Jeriashvili N.D. Dopolnitel’nye vidy nakazanij: ugolovno-pravovoj i ugo-

lovno-ispolnitel’nyj aspekty. — M.: JUNITI-DANA, 2007.— 250 s.

9 Nersesjan V.A. Otvetstvennost’ za neostorozhnye prestuplenija. — SPb.: Jurid. Centr Press, 2002. — S. 204-205.

ISSN 1563-0285

KazNU Bulletin. International relations and international law series. No2 (74). 2016

111



