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CONTEMPORARY REFUGEE AND FORCED MIGRANTS ISSUES:
AN ANALYSIS IN THE CONTEXT OF LEGAL FRAMEWORK

Global mobility has become one of the important and revealing trends in the current international
relations and law. Forced migrants’ and refugees’ issues come from the past, but their solution is urgently
needed now. This issue acquires particular significance and multidimensionality in the modern context
of globalization and the intensification of conflicts in all regions of the world. Other factors, such as natu-
ral disasters and economic crises, are also sources of forced mobility. The volumes of forced migration
and the flow of refugees have acquired immense proportions and consequences in the current context.
The main contribution to the solution of the problem was made by the United Nations Organization
and UNHCR, its specialized agency. Key documents were also developed and adopted within and with
the support of this structure. Presently there is a robust set of legal instruments for the coordination and
advocacy of migration processes, but new approaches are urgently in need because of changing patterns
in migrant movements. Moreover, the insufficiency in the definition of persecution, which excludes
many categories of contemporary migrants, has only increased the need for the adoption of new Global
Compacts within the framework of the UN. Hence, this paper looks into the urgent need for rethinking
on theoretical approaches, including conceptual apparatus, legal aspects and some practical approaches
to the participation of the entire international community.
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Kasipri 60CcKbIHAQP MeH MIXXOYPAI MUrPAHTTAPAbIH, MOCEAECi:
KYKbIKTbIK, LUeH6ep KOHTeKCiHAEeri Tarpay

>KahaHAbIK, KeLWi-KOH XaAbIKApaAbIK, KaTblHACTAP MEH XaAbIKAPAAbIK, KYKbIKTbIH 6acTbl >KeHe
aHbIKTayllbl TEHAEHUMAChIHA alHaAAbl. MaXOypAi MUrpaHTTap MeH GOCKbIHAAPAbIH MaceAeci epte
3amaHaapAaH 6acTay aaca AQ, OHbI Lellly Ka3ipri Ke3aeHAe MaHbi3Abl 6OAbIN TabblAaAbl. XKahaHAaHYAbIH
3aMaHayu KOHTEKCIHAE, KaAKTbIFbICTAPAbIH >KUIAEHYi MEH 9AeMHiH BGYyKiA aliMakTapbiHAAFbl ©3re Ae
KYPAEAI MPOLECTEepAiH Heri3iHAe GYA MaceAe epekiiie MaHbI3AbIAbIK, MeH BALEMAIAIKKe e 6oAaAbl.
Taburu anaTTap MeH 3KOHOMMKAABIK, AAFAQPbICTap TOPi3Ai 3re Aa (pakTopAap My>XOYPAI KOLLi-KOHHbIH
KarHap ke3aepi 60AbIn Tabblaaabl. Kasipri KOHTEKCTiAE MOXKOYPAI MUrpaLms MeH GOCK bIHAAP aF bIHbIHbIH
KOAEMI 30D KBHE ayKbIMAbl 3apAanTapra ne. MaceAeHiH wWwelliayiHe bipikkeH YATTap YibiMbl (BYY)
MeH OHbIH, apHaibl Mekemeci, BYY bockbiHaap icTepi xxeHiHaeri XKorapfbl Komuccapbl backapmachl
VAKEH YAEeCiH Kocaabl. bacTbl Ky»aTTap OCbl KYPbIAbIMHbBIH, asCblHAQ >K®HE COHbIH, KOAAQYbIMEH
AarbIHAAABIN KabbiapaHFaH. Kasipri kesae Kelli-KOoH NpouectepiH KOOPAMHALMSAQY MEeH KOpFay YLUiH
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GipkaTap CeHIMAI KYKbIKTbIK, KypaAAap 6ap, aralaa MUrpaHTTapAblH KeOLLin KOHYbIHbIH MOAEAbAEPI
MeH KabblAAaybIHbIH ©3repreHAiriHeH >kaHa Taciaaep kaxeT. OaaH 6acka, 3amaHayy MUrpaHTTapAbiH
KenTereH cCaHaTTapbiH KOATbIH «KyAaAay» aHbIKTaMacbiHAAFbl akayAap bYY wernbepiHae xkaHa kahaHAbIK,
KeAiCIMAEpPAIH Kabbiapay KaxKeTTiAiriH kywenTTi. OcbliAaniua, OyA 3epTTeyAe MOCEeAeHiH Kasipri
JKarAabl MEH TEOPUSIABIK, TOCIAAEPAI KarTa KapayAblH MaHbI3AbIAbIFbI, COHbIH iLLIHAE, KOHLENTYaAAbI
annapatbl, KYKbIKTbIK, aCreKkTiAepi MeH OYKIA XaAbIKapaAblK, KaybIMAACTbIKTbIH, KaTbICybIHbIH Kenoip
NPakTMKAAbIK, TOCIAAEPI KQPaCTbIpbIAQAbI.

Ty¥iin ce3aep: KOlLi-KOH MOCEAEAEpi KOHE XaAbIKapaAbIK, KYKbIK, G0CKbIHAAP, MOXOYPAI KeLui-
KoH, BYY BXXKB.
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CoBpemeHHble Npo6AeMbl HeXEHLLEB U BbIHY>KAEHHbIX MUTPAHTOB:
aHAAM3 B KOHTEKCTe MPaBoBbIX PaMOK

[A0GaAbHast MOOMABHOCTb CTaAa OAHOM M3 BaXKHbIX M OMPEAEASIOLIMX TEHAEHLIMIA B COBPEMEHHbIX
ME>KAYHAPOAHBIX OTHOLUEHMSIX M B MEXAYHapPOAHOM rnpase. [1poOAeMbl BbIHY>KAEHHbIX MWUIPAHTOB
M BGEXEHLEB MPOUCXOAAT M3 MPOLIAOrO, HO MX pELIeHMEe CTAHOBMTCS HEOTAOXHbIM MMEHHO Ha
COBpPEeMeHHOM 3Tare. DTOT BOMNpoc npuobpeTtaeT 0cobyo 3HaUMMOCTb M MHOTOMEPHOCTb B COBPEMEHHOM
KOHTEKCTE AOOAAM3ALMM U MHTEHCUMDUKALMM KOH(AMKTOB M APYIMX CAOXHbIX MPOLIECCOB BO BCEX
pervoHax mupa. Apyrue akTopbl, TakKMe Kak CTUXMIHbIE OEACTBUS M SKOHOMUYECKME KPU3UChI, TaKXKe
SBASIIOTCS MCTOUYHMKAMM BbIHY>KAEHHOM MOOMABHOCTU. OObeMbl BbIHYXXAEHHON MUIpaUum M MoTok
GexXeHLIeB NMPMOOPEAM OFPOMHbIE MacLITa0bl M MOCAEACTBUS B HbIHELLHEM KOHTeKCTe. OCHOBHOM BKAQA
B pewieHune npobaembl BHocaT Opranmsaums ObbeanHeHHbix Haumn (OOH) u Ynpaeaerue BepxosHoro
Komuccapa OOH no aeaam bexxeHues (YBKB OOH), ee cneumaam3mnpoBaHHoe yupexxaeHue. Kalouesble
AOKYMEHTbI ObIAM Tak>ke paspaboTaHbl M MPUHSATbI B pamKax 3TOM CTPYKTYPbl M MpY ee noaAepxkke. B
HacTosIlLee BPEMS Y>Ke CYLLECTBYET HAAEXHbI HAabOp MPaBOBbIX MHCTPYMEHTOB AAS KOOPAMHALIMM
n obecrnievyeHnsi 6€30MaCHOCTM MUIPALMOHHBIX MPOLECCOB, HO HEOOXOAMMbI HOBbIE MOAXOAbI M3-3a
M3MEHEHNS MOAEAEN M BOCTIPUSTUS NepemeLLleHns MUIPaHTOB. boAee Toro, HeaoCTaTKM B ONpeAeAeHnmn
«MPECAeA0BaHMUS», KOTOPbIE MCKAIOYAIOT MHOIME KaTeropumM COBPEMEHHbIX MUIPAHTOB, AWLLIb YCUAMAM
HEOOXOAMMOCTb MPUHATMS HOBbIX TA0GaAbHbIX coraaweHuin B pamkax OOH. Takmum ob6pasom, B
HaCTOSILLEEM MCCAEAOBAHMM PACCMATPMBAETCSl TeKyllee COCTOSHME MPOOAEMbl M HEOOXOAMMOCTb
NMepeoCMbICAEHUS] TeOPeTUYEeCKMX MOAXOAOB, B TOM UMCAE KOHLIENTYaAbHOro amnrnaparta, MpaBoOBbIX
aCreKTOB M HEKOTOPbIX MPaKTUYECKMX MOAXOAOB K YHACTMIO BCErO MEXXAYHAPOAHOro coobLiecTsa.

KAtoueBble cAOBa: MpoOAEMbl MUrpaLMM M MEXAYHAPOAHOE MpPaBo, OEXKeHLbl, BbIHY>XAEHHas!
murpaums, YBKB OOH.

Introduction

Modern International Relations face various
severe influence from the current migration
processes. Global mobility of the population has
become an essential part of the processes taking
place in modern international relations and is no
longer regarded only as a consequence of various
events, conflicts and natural phenomena. Migration
processes have become a trend, often defining
certain serious political and economic decisions
at the regional level and having projections at the
global level.

Forced migration and displacement continue
affecting people, reaching 65.6 million individuals

by the end of the 2016 (UNHCR, 2017). According
to the recent data, global displacement is still at a
record high, with the number of internally displaced
at over 40 million and the number of refugees
more than 22 million (IOM, 2017). Key trends of
the global mobility including globalization and
urbanization of migration, feminization, the growth
of illegal migration, increase in the volume and
value of labour migration, forced migration and
refugees (UN, Population facts, 2015) became
closely connected and are mutually perceptible.

At the beginning of the 21-century globalisation
and its various effects opened the borders, labour
markets and intensified global mobility. Thereafter
the emergence of new centres of instability
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worldwide and actualization of the frozen conflicts
became the factor of serious changes. This, in turn,
pushed the forced migration and created substantial
refugee flow all over the world. Nowadays, the issue
of refugees combines various trends covering social,
economic, cultural and political aspects worldwide.
It makes significant impacts in the countries of
origin and host countries. However, the most critical
issue on both sides is the status and the fate of these
migrants and displaced persons themselves. The
migration crisis erupted in Europe since 2015 once
again very clearly demonstrated the complexity of
global mobility phenomenon and the importance of
the development of stronger international law by
involving the entire world community. The scale
of the crisis and an understanding of its effects was
one of the reasons for the inclusion of key aspects
of migration in the «Agenda 2030». The historical
agenda includes 17 sustainable development goals
that cover 169 tasks. The Agenda was approved by
heads of states and governments at the UN Summit
on Sustainable Development at the 70th jubilee
session of the United Nations General Assembly
in New York on September 25, 2015 (UN, 2015).
Various aspects of mobility are traced in all 17
(Sustainable development goals, UN, 2015). More
than 40 targets have been identified across 15 of
the 17 SDGs — including SDG 11 — with direct
implications regarding migrants, refugees, and
situations compelling migration (UNESCO, 2016).
This, in turn, calls for increased cooperation at
the national, regional and global levels. It shows
that the most critical point remains the effective
legal norms relating to forced migrants including
refugees and international cooperation. The current
international situations point out refugees’ studies as
one of the vital issues and require new and effective
approaches to advocacy and global coordination.

Literature review

Global mobility and refugees’ issues are
subjected to studies in several disciplines covering
different regions. However, within this study,
we have to note just some of them try to focus on
the documents providing the legal basis of forced
migration regulation. Some critical issues of global
and regional mobility including theoretical aspects
are assigned by American and European researchers
who have developed fundamental approaches to
migration issues in the context of globalization.
Thus, it is necessary to acknowledge the works of
S. Castles (Castles, 2000), S. Castles, J.M. Miller
(Castles, Miller, 2009), E. Meyers (Meyers, 2000),
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D. Massey (Massey, 1998) and Sh. Glick (Glick,
2000). Very important law aspects on refugees
are covered by Guy S. Goodwin Gill, some of
his works should be specially mentioned (Guy
S. Goodwin Gill, 2015), (Guy S. Goodwin Gill,
2014 (a)), (Guy S. Goodwin Gill, 2014 (b)). Some
of the recent studies devoted to the role and place
of refugees in the International Relations should
be also mentioned (Haddad, 2008), (Betts, 2011).
Modern comprehensive studies covering refugee
norms under international law and other fields are
also presented by Sanoj Rajan (Rajan, 2018).

Russian studies also reflect current trends in
forced migration and here some scholars’ works
should be noted like V. Malakhov (Malakhov,
2016), P. Kokoshin (Kokoshin, 2016), L. Kapitza
(Kapitza, 2015), S. Ryazantzev (Ryazantzev, 2013).

In Kazakhstan law aspect represented by
the work of M. Sarsembayev (Sarsembayev,
2002) which covers key aspects refugee law of
Kazakhstan. Some other aspects of the problem are
developing and becoming increasingly important.
In this context, we can mention G. Movkebaeva
(Movkebaeva, Malanchenko, 2016), L. Delovarova
(Delovarova, Starkova, 2016) Zh. Sairambaeva
(Sairambaeva, 2017).

Methodology

Forced migration including displaced and
refugees as a part of global mobility is a very complex
phenomenon. The authors will apply to the analysis
of the existing international law documents as a
system and «pull-push» factors theory offered by E.
Lee (Lee, 1966). These two approaches will allow
analyzing the problem of recent forced migration as
on the comprehensive and multipronged process.

It is essential to point out that the wvital
understanding and vision to solve the issues should
be based on the Human Rights’ approach which
leads to a study covering international cooperation.
Moreover, analysis of some current dynamics of
discussion and building mechanism in the framework
of UN will enrich the vision of the problem and seek
new remedies.

Results

Referring definitions

It is a widely accepted fact that the present
refugee crisis is global in its nature and has
multilateral dimensions. Accordingly, approaches
to its analysis and prescription of the solution
should also take into account of the diverse reasons
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for such mass exodus in order to address multiple
situations. These include preventive measures such
as providing emergency assistance and sufficient
means to facilitate repatriation and integration of
refugees.

Considering the gravity of the problems faced
by of refugees in the context of contemporary
migration situation, it is necessary to mention that
the conflicts are not the only reason why thousands
of people are leaving their countries. Natural causes
like extreme weather, earthquakes, diseases, and
many other similar disasters also displace people
in vast numbers. The increasing contribution of
human activities, in particular, urbanisation, rapid
economic growth and population increase contribute
vehemently towards the significant movement of
people.

Determination of definitions is essential for
proper understanding of the situation and selection
of a right approach to solve the problem. The reality
is that the present migration crisis in Europe goes far
beyond the region and requires joint efforts of the
entire international community to mitigate it. Most
important is the precise definition and differentiation
of the concepts of «migrant» and «refugee». We
have already raised the problem of definitions in one
ofthe previous studies (Delovarova, Starkova, 2016:
56) but we have to refer to the generally accepted
notions once again as it is important in terms of legal
approaches and legal aspects of implementation.

International Organisation for Migration (IOM)
defines ‘a migrant’ as ‘any person who is moving or
has moved across an international border or within a
State away from his/her habitual place of residence,
regardless of (1) the person’s legal status; (2)
whether the movement is voluntary or involuntary;
(3) what the causes for the movement are; or (4)
what the length of the stay is. IOM concerns itself
with migrants and migration[Jrelated issues and,
in agreement with relevant States, with migrants
who are in need of international migration services’
(IOM, Key migration terms, 2016).

The 1951 Convention defines ‘a refugee’ as ‘a
person who is outside his or her country of nationality
or habitual residence; has a well-founded fear of
being persecuted because of his or her race, religion,
nationality, membership of a particular social group
or political opinion; and is unable or unwilling to avail
him — or herself of the protection of that country, or
to return there, for fear of persecution’ (see Article
1A4(2)) (The refugee convention, 1951 and its Protocol
relating to the Status of Refugees, 1967).

It is necessary to mention one more definition
to correlate both concepts and understand it better.

Refugees and asylum seekers are forced migrants
who flee their homes to escape persecution or
conflicts, rather than voluntary migrants who move
for economic or other benefits. Popular usage tends
to refer to all kinds of forced migrants flee for all
reasons to be recognised as ‘refugee’ as defined
under international refugee law. However, they often
remain outside of their country of origin (Castles S.,
Miller J., 2009: 188). These terms have distinct and
different meanings, and sometimes create confusion
thereby leading to issues for both categories. At the
same time, it is challenging to differentiate these
terms completely. A more profound analysis can
help to shed light on this vital aspect. The UNHCR is
also working on this issue to make the concepts more
clear and provide more protection for each category
(UNHCR viewpoint, 2016). According to UNHCR,
the refugees are persons fleeing persecution. Their
situation is often so perilous and intolerable that
they cross international borders to seek safety in
nearby countries, and thus become internationally
recognised as ‘refugees’ with access to assistance
from States, UNHCR, and other relief organisations.
They are so recognised because it is too dangerous
for them to return home, and they need sanctuary
elsewhere. For these people, denial of asylum can
have fatal consequences.

The problem of refugees’ protection is
multidimensional. These include safety from being
returned to the dangers they have fled (the principle
of non-refoulment); access to asylum procedures
that are fair and efficient; and measures to ensure
that their fundamental human rights are respected to
allow them to live in dignity and safety while helping
them to find a longer-term solution. States bear the
primary responsibility for this protection. UNHCR,
therefore, works closely with governments, advising
and supporting them as needed to implement their
obligations.

Misinterpretation of refugees and migrants’
definitions can have severe consequences for the lives
and safety of refugees. Blurring the two terms takes
attention away from the specific legal protections
each group requires. Migrants choose to move not
because of a direct threat of persecution or death,
but mainly to improve their lives by finding work, or
in some cases for education, family reunion, or other
similar socio-economic reasons. Unlike refugees
who cannot safely return home, migrants face no
such impediment to return. If they choose to return
home, they will continue to receive the protection
of their government. Usually, countries deal with
migrants under their immigration laws and but the
refugees are dealt with norms of refugee protection
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that are defined in both national legislation and
international law (UNHCR viewpoint, 2016).

The explanations aforementioned clearly
differentiate both concepts and clarify that the
refugees, unlike other migrants, are forced to migrate
and seek refuge because of fear of persecution,
and for the most part, they are not protected until
they obtain their status as refugees. Further, it
is still challenging to define and limit all of the
distinctiveness of the massive flows of people in the
definition of refugees for various reasons. Moreover,
the mixed and transitional character of the movement
adds more complexity and uncertainty to the process,
and thus requires new and more effective available
approaches.

Legal framework addressing refugee issues

The present-day international law framework
provides refugee protection under two systems:
international refugee law and international human
rights law. The main international legal instruments,
securing refugee protection standards, procedures
and criteria for determining refugee status are the
Convention relating to the Status of Refugees, 1951
and its Protocol relating to the Status of Refugees,
1967. There are also other universal and regional
human rights documents adopted in connection with
the need to give legal refugee status determination
which are discussed in brief detail below'.

L The principle of non-refoulement

The refugee protection under both the systems
is framed around an international customary
law principle known as non-refoulement. Non-
refoulement refers to the norm that states cannot
return non-nationals to territories where they might
be subjected to torture, inhumane or degrading
treatment, or where their lives and freedoms might
be at risk (Chan, 2006). The link of non-refoulement
with the customary international law makes refugee
protection a global obligation to some extent,
especially when there are still some fifty States that
are not parties to the 1951 Convention and the 1967
Protocol (UNHCR Report, 2018). Such a universal
commitment emanating from the principle of non-
refoulement amounting to a rule of jus cogens
was suggested as early as 1982 by the Executive
Committee of UNHCR (Executive Committee
of UNHCR, 1982, 1996). Regional initiatives
like the Cartagena Declaration of 1984 (UNHCR,
2013) and the views of some countries like the
Swiss Government support the view (FFE/BBI,

! This part of the article is adopted from the book, Sanoj
Rajan, (ed.), Global Refugee Crisis: A Contemporary Reflection
(Thomson Reuters, 2018)
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1994:1486-7). It is accepted here that still debates
are going on globally whether treaties and treaty
practices can be a source of customary international
law, as the primary source of non-refoulement as
customary international law principle is derived
from treaties and treaty practices (Jurisdiction and
Admissibility, Judgment, ICJ Reports, 1984: 392),
(Merits, Judgment, ICJ Reports 1986: 14), North
Sea Continental Shelf, Judgment, ICJ Reports
1969: 3). In these decisions, it was accepted that
the prohibition on the threat or use of force in
Article 2(4) of the UN Charter also applied as a
principle of customary international law and that
identical rules of customary law and treaty law
on the delimitation of the continental shelf could
exist side-by-side respectively. However, examples
from the International Court of Justice’s decisions
in Nicaragua and the North Sea Continental Shelf
support the non-refoulement claim as customary
international law principle. It’s inclusion in some
of the most important international treaties and
documents like the Convention relating to the Status
of Refugees of 1951 and its Protocol of 1967, the
Convention against the Torture, the International
Covenant on Civil and Political Rights etc., and the
regional conventions like European Convention on
Human Rights, the OAU Refugee Convention, the
American Convention on Human Rights, and the
African Charter on Human and Peoples’ Rights
strengthen its near-universal acceptance.

1I. International treaty obligations

Though quite a few international treaties do
mention the principle of non-refoulment and refugee
rights, the foundation for refugee protection may be
found in the UN Convention on Refugees 1951 (UN
Convention Relating to the Status of Refugees, 1951:
137) and the Optional Protocol of 1967 (Protocol
Relating to the Status of Refugees, 1967: 267). While
the scope of the 1951 Convention is limited solely
to those Europeans who became significant refugees
as a result of events occurring before January 1951,
the 1967 Protocol required signatories to apply the
substantive provisions of the 1951 Convention to
all refugees falling under the definition of the latter
but without any limitation of date, making the 1951
Refugee Convention applicable globally (Rubio-
Marin, 2014). The three key elements set out by
these documents are: First the definition of who a
refugee is, secondly, it makes the signatories respect
the principle of non-refoulment, and thirdly it lays
down the standards of refugee treatment by the
states parties. Thus, the provisions in the Refugee
Conventions make it mandatory for the state parties
not to return a refugee to the borders of a country
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where he or she fears persecution, even if they want
to expel them, the state party must consider and
assess an application for refugee status and protection
and finally to treat the refugees with minimum
standards set out in the Refugee Conventions during
their stay. Further, the Refugee Conventions also
provide for the exclusion when a refugee concerned
has committed serious crimes like crime against
peace, war crime, or crime against humanity, or
has committed serious non-political crime outside
the country of refuge or is guilty of acts contrary
to the principles of United Nations Convention
Relating to the Status of Refugees, 1951:( n 12)
Article 2 (F)). Another significant contribution of
the Refugee Conventions is the establishment of the
United Nations High Commissioner for Refugees
(the UNHCR), whose primary responsibility is
to protect refugees by assisting the governments.
The state parties are under obligation to cooperate
with the UNHCR under Article 35 of the Refugee
Convention and Article II of the 1967 Protocol in
the exercise of its functions and, in particular, to
help UNHCR supervise the implementation of the
provisions found in these treaties. Even the Refugee
Conventions provide with a supranational dispute
resolution mechanism prescribed under Article 38,
which unfortunately has never been used. Thus the
refugee conventions provide a universal framework
and standard for refugee protection, acknowledged
and accepted by 140 signatories.

Other than refugee conventions, there are few
other international human rights conventions which
provide for the rights of refugee populations in
need. The prominent among them is the Universal
Declaration of Human Rights which under Article
14(1) provides that ‘[e]veryone has the right to
seek and to enjoy in other countries asylum from
persecution’ (Universal Declaration of Human
Rights, 1948). This gives all people fearful of
persecution in one country the right to asylum
in another. The Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or
Punishment (Torture Convention) through Article
3 prohibits the expulsion, return or extradition of a
person to another State where there exist substantial
grounds for believing that he would be in danger of
being subject to torture (Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment
or Punishment, 1984: 85). The Article 3 thus re-
emphasise the principle of non-refoulment, which
is the basic pillar of refugees protection. Article 13
of the International Covenant on Civil and Political
Rights (ICCPR) states that anyone who is lawfully
within the territory of a state shall not be expelled

from that state without due process (International
Covenant on Civil and Political Rights, 1966: 171).
Further, the Human Rights Committee, the treaty
body responsible for the supervision of ICCPR,
has interpreted Article 7 of ICCPR as a prohibition
on sending anyone to a country where there is a
substantial risk that he or she would be subjected to
torture or cruel, inhuman or degrading treatment or
punishment (Meron, 1995).

Other international sources for the refugee
framework include the UN General Assembly
Declaration on Territorial Asylum 1967 (Declaration
on Territorial Asylum, 1967) and UNHCR’s
Executive Committee conclusions. Though soft
laws, these documents have great influence in
framing the refugee policies globally. The 1967
Declaration reiterates that granting asylum is
a peaceful and humanitarian act that cannot be
regarded as unfriendly by any other State, and notes
that it is the responsibility of the country of asylum
to evaluate a person’s claim for asylum. The annual
Conclusions adopted by Executive Committee of
UNHCR at the instance of more than 50 countries
that have great interest and experience in refugee
protection also form part of the framework of the
international refugee protection regime.

Protection of refugees during armed conflict
situations are covered explicitly under International
Humanitarian Law (IHL) through the Fourth
Geneva Convention Relating to the Protection of
Civilian Persons in Time of War of 1949 (Geneva
Convention Relative to the Protection of Civilian
Persons in Time of War, 1949) and the first
Additional Protocol of 1977 (Protocol Additional
to the Geneva Conventions, 1949; Protection of
Victims of International Armed Conflicts (Protocol
I), 1977).IHL provides general protection to refugees
as civilian victims of armed conflict and specific
protection as refugees and displaced persons. The
protection of refugees and displaced persons under
IHL is specifically dealt with in Article 44 of the
Fourth Geneva Convention. The Additional Protocol
I further provides that refugees and stateless persons
are to be protected under the provisions of Parts I and
III of the Fourth Geneva Convention. Nevertheless,
it is to be noted that the refugee protection under
IHL is available only during an armed conflict and if
the refugee flees armed conflict, and finds asylum in
a country that is not involved in armed conflict, the
protection under IHL ceases to apply.

Another emerging refugee issue is climate
migrants or climate refugees. The term climate
refugees, unfortunately, does not fit within the
Refugee Convention definition of the refugee. This
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category of refugees falls into two categories: First,
people fleeing because of the slow onset of climate
effects like drought and secondly, unforeseen
immediate disasters like flood and earthquakes. The
only available international documentin this category
isthe UN Framework Convention on Climate Change
of 1992 (UNFCCC) (United Nations Framework
Convention on Climate Change: resolution, 1994).
The framework categorises climate changes on the
basis which the migration happens, and parties to
the UNFCCC acknowledge the need for action on
such asylum seekers (UNHCR Engagement in the
United Nations Framework Convention on Climate
Change, 2017).

1I1. Regional refugee protection framework

Due to the need for the region-specific
amelioration of refugee problems and also because
of the lacunas in the international refugee law
framework, there has been a proliferation of
regional human rights instruments which include
provisions of international refugee protection.
Article 12 (3) of the African Charter of human and
People’s Rights 1981 provides that every individual
shall have the right, when persecuted, to seek and
obtain asylum in other countries (African Charter
on Human and Peoples’ Rights, 1981). The African
Union (formerly the Organisation of African Unity)
Convention Governing the Specific Aspects of
Refugee Problems in Africa 1969 strives to solve the
problem of refugees in Africa («KOAU Conventiony,
1969). The Article 2 (3) of the Convention requires
that no person shall be rejected by a Member State
at the frontier, return or expulsion which would
compel him to return to or to remain in a territory
where his life, physical integrity or liberty would
be threatened. African Commission on Human and
People’s Rights and the African Court on Human
and Peoples’ Rights provide remedies for violations
and reinforces these rights.

Article 22(8) of the American Convention on
Human Rights 1969 (American Convention on
Human Rights, «Pact of San Josey, 1969) provides
that in no case may an alien be deported or returned
to a country, regardless of whether or not it is his
country of origin, if in that country his right to life
or personal freedom is in danger of being violated
because of his race, nationality, religion, social
status, or political opinions. The Inter-American
Commission on Human Rights receives petitions
regarding violations and interprets the Convention.

The European Convention on Human Rights
1950 (ECHR, 1950) and the EU Charter of
Fundamental Rights (Charter of Fundamental Rights
of the European Union, 2012) take note of the
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refugee rights in the European front. Article 3 ECHR
prohibits torture, inhuman or degrading treatment
or punishment and includes the concept of non-
refoulement (Mole, Meredith, 2010). An article 4,
18 and 19 of the EU Charter of Fundamental Rights
prohibit ill-treatment, provides right to asylum and
contains a prohibition on return to a country where
there is a substantial risk of the death penalty, torture,
inhuman or degrading treatment or punishment
respectively. The Court of Justice of the European
Union bears the responsibility to ensure the correct
interpretation and application of the EU Charter.

Unfortunately, the Asian regional arrangements
for refugee protection are comparatively weaker,
probably because a large number of Asian countries
are not parties to the Refugee Conventions.
Nevertheless, The ASEANHumanRights Declaration
(ASEAN Human Rights Declaration, 2012), through
its principles 14 and 16 prohibit torture and provide
the right to seek and receive asylum in accordance
with national law and international agreements. The
ASEAN Intergovernmental Commission on Human
Rights is vested with the implementation of ASEAN
instruments related to human rights including the
right to receive asylum. Also, there are examples
of refugee protection through national law in the
region (Abrar, Malik, 2003).

Global prospects of international
framework development

One of the main obstacles to reach the consensus
inunified refugee protection regime is due to different
national approaches and their contradictions with
each other. At the same time, the inclusion of
migration issues into the UN «Agenda of 2030» in
2015 is a significant advancement towards a unified
global solution. It means that migration is included
in the global development system, recognizing the
integral role of managed migration in all regions and
the immense contribution of migrants to sustainable
development.

In September 2016, the UN General Assembly
held a summit at the level of heads of state and
government for large movements of refugees and
migrants (UN, Refugees and Migrants, 2016). This
can be counted as significant progress towards the
enlarging dialogue on migration problems including
refugees and asylum seekers. The goal of the summit
was to develop a plan to overcome challenges and
strengthen international cooperation in the field of
migration and mobility.

Potentially, it is a unique opportunity to create
a more responsible and predictable response system
for large movements of refugees and migrants. One
of the outcomes of this summit was the decision

legal
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to strengthen the global management of migration
by including the International Organization for
Migration in the United Nations system. The main
result of this historic event was the adoption of the
New York Declaration (UNHCR, The New York
Declaration for Refugees and Migrants, 2016).
Despite the fact that Declaration is arecommendatory
one, it is the first global level document that contains
a concrete and substantive list of the necessary
conditions and activities to improve the situation
of migrants and refugees. It is also aimed at
protecting their rights and freedoms, strengthening
the positive attitude and effect of migration and
integration of refugees in host countries. The
Declaration specifically refers to the role of migrant
children, including unaccompanied ones, about
gender and sexual non-violence, condemning
xenophobia against refugees and migrants, and
strengthening the positive contribution of migrants
to the economic and social development of host
countries (UNHCR, The New York Declaration for
Refugees and Migrants, 2016). The UN member
states aligned to protect the rights of all refugees
and migrants, regardless of their status. It should
be noted that it concerns the improvement of the
conditions in the countries of origin of refugees, in
which the main causes are conflicts, unfavourable
environmental factors and the economic situation.
The Declaration is also aimed at reviewing the
migration policies of host states mentioning the
compulsory integration into the local community,
access to necessary social services and education.
In general, the implementation of the provisions of
the Declaration will allow setting a comprehensive
approach to the problems of global and regional
displacements. The Declaration is an excellent basis
for two Global Compacts scheduled for 2018: the
Global Refugee Compact and a Global Compact for
safe, orderly and regular Migration. The adoption of
the Compacts will mean that migration, like other
areas of international relations, will be regulated on
the basis of a number of universal principles and
approaches.

The Global Compacts will be an unprecedented
stage in the solution and development of migration
issues, first agreements reached as a result of
intergovernmental negotiations and concluded under
the auspices of the UN in this field. The adoption of
these documents will provide a unique opportunity
to improve the management of migration processes,
respond to the challenges of modern global and
regional mobility and to strengthen the contribution
of migrants and refugees to sustainable development
in the host countries and communities.

This optimistic approach is facing serious
challenges coming from the current situation in all
regions. The European Union is one of the obvious
examples of it. Migration issues and continuing
refugees’ flows are becoming the subject of political
speculations and split among the member states.
The mechanisms of Dublin Convention (Dublin
Convention, 1990) is not working properly in this
regard. Along with this, it should be stated that
ongoing dialogue and understanding of the migration
component importance should lead to the search
for the new legal mechanisms at the regional level
within the EU and support the UN global initiative.

Conclusion

Global mobility became an independent
phenomenon in the current international relations
requiring comprehensive and multidisciplinary
approach.

Since the second half of the last century, the
problem of refugees and forcibly displaced persons
remain on the agenda constantly. However, the
migration crisis that erupted in Europe 2015 clearly
demonstrated the need to review the existing legal
framework both at the regional and global levels.

At the end of the second decade of the 21st
century, the international community already has
a particular legal basis for coordinating the global
mobility of the population, but its unprecedented
scale requires some new legal mechanisms and
norms at the regional level and support to the UN
initiative on two Global Compacts on Migration and
Refugees.

The accumulated legal framework covers
different experiences and already allows us to
make new and more effective approaches. At the
same time, the difference in national approaches to
legislation, conflicts and collisions of international
law and political will remain the main obstacles to
the solution. Continuous international dialogue and
cooperation at all levels, including governmental,
non-governmental and experts will allow to carry
out new human rights’ based approach allowing to
take advantages for all sides — migrants, refugees,
displaced and host countries and communities.

All this will become possible with the full
consensus of governments that have already realized
the importance and magnitude of the problem,
but numerous obstacles are yet to be overcome.
The lion’s share of the work is to be done by the
expert community, including international lawyers,
political scientists and even economists as the
problem is multi-dimensional and global in scope.
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