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ABOUT THE CONCEPT AND CONTENT
OF LEGAL REGULATION OF PUBLIC PROCUREMENT

The article discloses the concept of public procurement, as well as the general characteristics of the
fundamental international legal instruments in the field of regulation of public procurement. Legal regula-
tion of public procurement is a complex and continuous process of acceptance, adjustment and using of
state legal norms regulating public procurement through the establishment of common rules, rights and
duties of its subjects. According to the authors, organization of procurement and its management are one
of the main instruments of state influence on the economy of the country, which is aimed at obtaining the
necessary quality and quantity of goods and services from a reliable supplier at a competitive price for
the needs of the state. In this regard, the examples of legal regulation of public procurement in some for-
eign countries are given. However, the authors consider the relationship between the concepts of «public
procurement» and «public order», regulation of public purchases within some international organizations
and also by the legislation of the Republic of Kazakhstan. In conclusion, the authors note the significance
of public procurement to ensure not only the implementation of target programs, but also the economic,
legal, and social development of the state as a whole.

Key words: state procurement, public procurement, government procurement, WTO, UNCITRAL.
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an-Dapabu aTbiHAaFbI Ka3ak YATTbIK, yHUBEPCUTETI, XaAbIKAPAAbIK, KaTbiHACTAp (haKyAbTeTi,
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JKapus caTbin aryAapAbl KYKbIKTbIK, PETTEYAiH, TYCiHiri MeH Ma3MyHbl XKakAbl

Makanaaa >kapusi caTbil aAyAapAblH TYCIiHITi, COHaalM-aK, >apus CaTbi aAyAapAbl peTTey
CaAaCblHAAFbl  HETi3ri  XaAblKapPaAbIK-KYKbIKTbIK, KY>KaTTapAblH >KaAMbl cunatTamachbl 6GepiAreH.
XKapus catbin aayrapAabl KYKbIKTbIK, peTTey CyObekTiAepiHiH KYKbIKTapbl, MIHAETTEpI >kaHe GipKeAki
epekenepAi aHbIKTay >KOAbIMEH >Kapusl CaTbil aAyAap CaAaCblH PETTEMTIH MEMAEKETNEH KYKbIKTbIK,
HOpMaAapAbl KabbIAAAY, TY3€TY >koHe KOAAAHY GOAbIM TabblAATbiH KYPAEAI >KoHE Y3AIKCI3 ypaicTi
Ginaipeai. ABTOpAapAblH,  MiKipiHIIE, MEMAEKETTIK CaTbill  aAyAapAbl  YMbIMAACTBIPY, COHbIMEH
Karap oAapAbl 0aCcKapy MEMAEKETTIH KaXKeTTIAIM YiliH CeHIMAl >KeTKi3ylli MeH YyTbiIMAbl Oaraaa
TayapAap MeH KbI3METTEPAI KaXKeTTi carna MeH MOALLEPAE aAyFa OaFbITTaAFaH €AAIH SKOHOMMKACbIHA
MEMAEKETTIH ocep eTyiHiH 6acTbl KypaAAapblHbiH Oipi 60AbIN Tabblraabl. OcbiFaH GanAaHbICTbI KENOIp
LeT MEMAEKETTEPAE MEMAEKETTIK CaTbiM aAyAapPAbl KYKbIKTbIK PETTEYAIH MbICAAAAPbl KEATIPIAreH.
OcbIMeH KATap aBTOPAAP «MEMAEKETTIK CaTbIM aAy» >KOHE «MEMAEKETTIK TarcCblpbiC» TYCIHIKTEPiHiH,
apakartblHaCblH, >Kapusi caTbill aAyAapAblH Kenbip XaAblKapaAblK, yMbiIMAapMeH >koHe KasakcTaH
PecnyOGAMKaCbIHbIH 3aHHAMAaCbIMEH PETTEAYiH KapacTbipaabl. KOPbITbIHABIAAM KEAE, >KAAMbl aAFaHAQ
MEMAEKETTIH 3KOHOMMKAABIK, KYKbIKTbIK, SAEYMETTIK AAMYyblH KaMTaMacbl3 €Ty FaHa eMec, COHAAl-aKk,
MakcaTTbl 6araapAamManapAbl iCKe acblpy, MEMAEKETTIK KaXKeTTIAIKTEPAI KaMTamachI3 eTy YLiH Xapus
CaTbin aAyAapPAbIH MaHbI3AbIAbIFbl aTaAbIM 6TKEH.

TyiiH ce3aep: MEMAEKETTIK caTbiM aAyAap, >Kapus caTbil aAyAap, YKIMeTTiK catbin aayaap, ACY,
IOHCUHTPAA.
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KaheApa MEXXAYHAPOAHOTO NpaBa (hakyAbTETA MEXKAYHAPOAHBIX OTHOLLEHM,
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O MOHSATUM U COAEPIKaHMM NMPABOBOI0 PEryAMpOBaHUS MyOAMYHBIX 3aKyNoK

B craTbe AaeTcsi onpeseAeHue MOHATMIO MyOAMYHBIX 3aKyroK, a Takxke oOluas XxapakTepucTmka
OCHOBHbIX MEXAYHaPOAHO-TIPABOBbIX AOKYMEHTOB B 0OAACTM PEryAMpOBaHMs MyOGAMUHbIX 3aKyroK.
[NpaBoBoe peryanpoBaHue MnyBAMYHbBIX 3aKyrnoK MPeACTaBASeT COBOM CAOXKHBLIA W HenpepblBHbIN
NPOLLeCC NMPUHATUS, KOPPEKTUPOBKM M MPUMEHEHNS TOCYAAPCTBOM MPABOBbIX HOPM, PEryAMpYIOLLMX
cpepy nyBAMYHBIX 3aKYTMOK MyTeM YCTaHOBAEHMS €AMHBIX MPABMA, NMPaB 1 0013aHHOCTEN ee CyBbeKTOoB.
[To MHEHMIO aBTOPOB, OpraHM3aums roCyAQPCTBEHHbIX 3aKYMOK, @ TakXXe yrpaBAEHME UMK 9BASIOTCS
OAHUM M3 TAQBHbIX MHCTPYMEHTOB BAMSAHUS TOCYAQPCTBA HA 3KOHOMMKY CTPaHbl, KOTOPAg HanpaBAeHa
Ha MoAyYeHne HeoBXOAMMOrO MO KaueCTBY M KOAMYECTBY TOBAPOB M YCAYT OT HAAEXKHOIO MOCTaBLUMKa
M MO BbITOAHOM LIEHE AAS HYXA rocyAapcTBa. B 3Toil cB3M nNpuBOASATCS MpUMEpPbl MPaBOBOro
peryAMpoBaHus FOCYAQPCTBEHHbIX 3aKYMoOK B HEKOTOPbIX MHOCTPaHHbIX rOCyAapcTBax. Bmecrte ¢
TeM, aBTOPbl PACCMATPMBAIOT COOTHOLUEHME TakKMX MOHATUI, KaK «rOCYAQPCTBEHHblE 3aKYMKu» M
«rOCYAQPCTBEHHbIN 3aKas», peryAMpoBaHue nyBbAMYHbIX 3aKYMOK B paMKax HEKOTOPbIX MEXKAYHAPOAHbBIX
opraHM3aumii, a TakXKe 3aKOHOAATeAbCTBOM Pecnybamky KasaxcraH. B 3akAtoueHmy oTmevaertcs
3HAUMMOCTb MYBAMYUHbIX 3aKYMNOK AAS 0OecreveHmnsl He TOAbKO rOCYAQPCTBEHHbIX HYXKA, peaAmsaumm
LieAEBbIX MPOrpamMm, a Takxke obecrneyeHusi 3KOHOMUYECKOro, MPaBOBOr0, COLMAAbHOIMO PasBUTUS

rocyApCTBa B LIEAOM.

KAloueBble CAOBa: rOCYAQPCTBEHHbIE 3aKYMKK, MyOAMUHbIE 3aKYTKM, NMPABUTEAbCTBEHHbIE 3aKYMKM,

BTO, OHCHTPAA.

Introduction

One of the determining factors of development
of market relations and creation of competitive
economic capacities are to increase funding activities
through the usage of opportunities for state support.
The main objective of the national system of public
procurement is to ensure the acquisition of goods,
works and services for the state needs.

The state authority acting as the plenipotentiary
representative of the state, disposing of the financial
resources and therefore the spending of taxpayers °
money must be managed in such a way as to ensure
the greatest implementation of public interests.

As world practice shows, the effective use of
financial resources of the state for the implementation
of its activities is carried out through public
procurements.

Over the past half-century the functions of
the state expanded substantially, particularly in
industrialized countries. One of the main stages
of state influence on the economy is the system of
state orders, procurement of goods and services for
different needs. Organization of state procurement
and the procurement management are aimed at
obtaining the necessary quality and quantity of raw
materials or of goods and services from a reliable
provider and at the best price. It has an impact on the
price level, the income of private entrepreneurs, who
become interested in increasing production volumes
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and the number of sales in general. Thus, it can be
noted that through the implementation of public
procurement for social and economic problems the
state is involved in the sector of private enterprise.

Theoretical and methodological base of the
research

For achievement of the goal of work methods
of the analysis, systematization, generalization and
comparison, modeling, analogy have been used.

The theoretical base of a research was made
by scientific articles, dissertation researches,
monographic editions of modern erudite lawyers,
economists and other experts, including in the
sphere of regulation of public purchases and also
the works in the field of management of government
procurement devoted to current problems of the
sphere of the state order.

During the study of scientific literature in this
field, you can see that the concepts of «state order»
and «state procurement» are often identified.

State procurement is the totality of the various
functions and actions that are focused on the
increase of centralized controllability, reduction of
state budget expenditures, control of material flows
and ensuring the needs of state institutions (Michael
Liners, 2007: 257).

Government procurement is the process that the
government uses to enter into contracts with service
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providers and vendors (Government Contracts &
Procurement).

The over-riding procurement policy requirement
is that all public procurement must be based on
value for money, defined as «the best mix of quality
and effectiveness for the least outlay over the period
of use of the goods or services bought». This should
be achieved through competition, unless there are
compelling reasons to the contrary.

Public sector procurement is subject to a
legal framework which encourages free and open
competition and value for money, in line with
internationally and nationally agreed obligations
and regulations. As part of its strategy, the
government aligns procurement policies with this
legal framework, as well as with its wider policy
objectives (Public procurement policy).

Through the procurement exercise the state ad-
ministers the placement of state order (I'amanos,
2010: 133). Under the state order we can understand
the totality of concluded state contracts for the sup-
ply of goods or provision of services by the state
budget. For example, the construction and renova-
tion of schools, purchase of medicines for pension-
ers and veterans, purchase of computers for officials,
the creation and production of new samples of arms
and military equipment for the army — all govern-
ment orders (Michael Liners, 2007: 259). Also the
state order can act as suggestions, which are given
to the authorized government organization or other
organization, the supplier for the state needs.

The state order provides the needs of the state,
and government customers in the purchase of goods,
works and services required to carry out the func-
tions and powers of the state, government customers
(including implementation of the state target pro-
grams), to fulfill international obligations, including
the implementation of interstate target programs in
which the state participates.

A set of clear rules on public procurement allows
to make the spending of taxpayers ‘ money on the
satisfaction of state needs transparent. State regula-
tion allows, if not to avoid whatsoever, but at least
to reduce the level of corruption and arbitrariness of
the authorities. Persons who claim to conclude state
or municipal contract are referred to as participants
of placement of orders. They can be legal entity (of
legal form and any form of ownership) and an indi-
vidual (including individual entrepreneurs) (Ky3ne-
108, 2005: 157).

An important function of the public and state au-
thorities is the provision of socially important goods
and services. When implementing this function, the
government takes into account the interests of the

whole population and uses the state budget. In most
countries, one of the main ways of realization of
functions of government power is the placement of
state and municipal orders.

State procurement — goods and services pro-
duced in the country or abroad procured by the
government and state bodies at the expense of the
state budget (Pait36epr, 2007: 56). Such purchases
are made by the state for its own consumption (pur-
chase of equipment, weapons) and to ensure that
consumption and redundancy (e.g. public procure-
ment of grain and food).

Internationally accepted principles of procure-
ment and placing orders are formulated in the legis-
lation of certain countries and recorded in a number
of international instruments such as the UNCITRAL
model law on public procurement, the WTO Agree-
ment on government procurement, EU directives,
documents of the organization of Asia-Pacific Eco-
nomic Cooperation and others. The differences in
the legislation of certain countries are conditioned
by the priorities of economic policy of a state. It is
significantly affected by the degree of centralization
of the economy. At the level of national legislation
is refinement, concretization of international regu-
lations, taking into account features of economic
policy. Normative acts are issued in a number of
countries allowing, on the basis of General national
legislation, to formulate specific provisions reflect-
ing the specificity of the industry (benoga, 2008).

Competitive procedures are the most widely
used. That allows to provide equal access to govern-
ment orders, the openness and transparency of all
procedures and selection criteria. The possibility of
using other methods requires justification.

Most developed countries, despite a long tra-
dition of a market economy have international re-
quirements in their national legislation.

Under German law, the state, acting as a busi-
ness entity must observe the same legal and eco-
nomic principles as the private sector of the econo-
my. As a buyer (consumer) it competes with private
sector representatives, along with tracking changes
on the market and in form the market about their
needs, announcing the tenders for purchase of goods
(services).

The modern UK legislation in the field of con-
tests is based on the «guidelines for competitive pro-
curementy. In the Treasury of the United Kingdom,
as a Central methodological and Supervisory au-
thority, was created the «Central organization for the
procurement.» There is also a division of strategic
procurement in the government. Each Ministry has a
Department on the contract works. The Treasury has
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delegated the right of disposal of funds to sectoral
ministries, the costs are agreed with the Treasury of-
ficial in charge of the Ministry. The representative
of the Treasury (finance inspector) ensures that the
expenditure budget provisions, each contract must
obtain approval (benosa, 2008).

The legislations of the Central and Eastern Eu-
ropean countries have undergone significant chang-
es. Their main goal is unification, i.e. the transfer
of European community directives on the legal
framework of particular countries. From the point
of view of potential suppliers of products, services,
this process needs to give them the opportunity to
participate in tenders in different countries (regard-
less of nationality of supplier) on an equal footing
(benoga, 2008).

Thus, it can be noted that most countries have
used different ways to restrict access to their mar-
kets for foreign competitors. However, as an excep-
tion, we can cite Germany, where the law prohibits
the preference for national stakeholders.

Australia and New Zealand do not have legis-
lation governing public procurement specifically.
However, these countries apply competitive meth-
ods of implementing state orders, which are regulat-
ed by the normative documents of the Executive and
administrative authorities (primarily the Ministry of
Finance and the Ministry of works at Federal level
and at the state level). The States and territories en-
joy considerable autonomy within the overall gov-
ernment procurement policy. Financial control over
public expenditure is exercised through the Treasury
(Ministry of Finance) on the basis of existing legis-
lation (bemnora, 2008).

In Australia Government Procurement is
responsible for the procurement function at a
whole of government level. It provides strategic
procurement advice to the entire public sector
(About Government Procurement).

The scheme of the organization of government
procurement existing in France and Belgium pro-
vides control over the public expenditures at all
stages (decision-making, calculation of the esti-
mate of expenses, the analysis of compliance of the
planned expenses with budget opportunities, vising
of account documents, control of payment of con-
tracts). Creation of the special commissions, which
selectively check correctness of signing of the con-
tracts, is characteristic of France. Each department
and local authority form own its division on pur-
chases, which is responsible for signing of the con-
tracts and control of their execution (bemosa, 2008).

Scales of government procurement in the mod-
ern countries of mixed economy are rather con-
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siderable. It is important to emphasize that usually
overwhelming part of similar purchases is made at
the non-state enterprises functioning as market sub-
jects. Confidence in rather higher efficiency of the
enterprises of the private sector concerning the en-
terprises of «the state submission» forms the basis
for realization of this principle. The second principle
which is put in a basis of implementation of simi-
lar purchases assumes widespread use of the special
competitive procedures obligatory for government
employees at placement of the state order. Features
of these procedures are regulated in a standard and
legislative order. So far the world practice has de-
veloped in general the settled forms of similar pro-
cedures — the regulations of such procedures put
the firms participating in them in equal conditions
before the state customers — organizers of competi-
tions, in particular, proclaim the principles of open-
ness (publicity), the general order of informing for
all participants, identical conditions of participation
for them, etc. This kind of the quasi-market within
which applicants for the conclusion of government
contracts compete among themselves is created as
a result of offering to government institutions more
favorable terms of transactions (Kopsrtues, 2006:
112-118).

Discussion

Theoretical issues of the public sector economy
are most fully represented in the works of foreign
authors. Among translated publications of particu-
lar interest is the problematic of the distribution of
financial resources of society, presented in the work
of E.B. Atkinson, J.E. Stiglits «Lectures on the
economic theory of the public sector» (Atkinson,
1995). The most comprehensive and holistic view
of the problems of the economy of the public sector
is given in the work of L.I. Jakobson «Economy of
the public sector», in which for the first time in the
domestic economic science this methodological ap-
proach was realized (Jacobson, 1996). Of particular
interest is the monograph of O.U. Mamedov «From
the model of the classical market to the model of
mixed economy», in which for the first time the
modern economy is presented as dichotomy of the
market and non-market, that is, the public sector of
the economy, which interaction forms the integrity
of the mixed model (Mawmenog, 1996).

These works reflected trends in the formation
and development of public sector in the practice of
developed countries. Considerable attention is paid
to factors that accelerate, retard and modify the for-
mation of the public sector in the transition economy
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to the market. The analysis of main theoretical posi-
tions of the above-mentioned works allows to crys-
tallize research-related positions necessary for fur-
ther analysis of the category «state orders market».

The public sector is a set of economic resources
at the disposal of the state.

The resources that are administered by the state
are not only organizations that are in its ownership,
but also the revenues and expenditures of the bud-
get. Accordingly, the public sector is not the same as
the aggregate of state enterprises and institutions. It
functions also in the forms of taxation and in public
expenditure programs (ITonosa, 2005: 74).

Analyzing the processes of interaction between
the state and the market, L.I. Jakobson notes that
«the peculiarity of the economy of the public sector
is that it views the state in a broad range of subjects
of economic activity, reveals the logic of its eco-
nomic behavior and focuses on those specific eco-
nomic benefits that the public sector takes care of,
and on the efficiency of production of these goods.
The economy of the public sector is designed to
explain how citizens’ preferences are transformed
into goals pursued by the state, as the state is seek-
ing funds to achieve these goals, how it uses these
means and through which its activities can become
more rational» (Jacobson, 1996: 14).

The market system is built on the basis of vol-
untarily concluded deals. However, the state has the
right to coerce within and on the basis of laws. This
is manifestation of its power. No other participants
of market exchange have such advantage.

The resources of the state with which the econo-
my of the public sector deals, can be formed through
the legal withdrawal of a part of the incomes of
citizens and organizations, that is, through taxa-
tion. «The public sector of mixed economy, as O.U.
Mamedov notes, exists at the expense of the market
sector and can not exceed the size of its «consoli-
dated surplusy (that is, the sum of «consumer sur-
plus» and «producer surplus»). This is peculiar law
of inter-sectoral equilibrium of mixed economy»
(Mamenos, 1996: 10).

In many documents regulating government pro-
curement what distinguishes government procure-
ment from a private one is implementation of pur-
chases using money of the taxpayer, but not private
capital. At the expense of the taxpayer, goods and
services for his advantage are supplied and used. At
the same time, there are budgetary restrictions. The
legislature approves the final budget on government
procurement and all its further changes.

The essential value in relation to government
procurement has the principle of effective use of

budgetary funds. Importance of this principle in this
case is predetermined not only by the high specific
weight of purchases in costs breakdown of the bud-
get, but also by the fact that the majority of offenses
in the field of the budgetary purchases are connected
with its violation. Some authors call it the princi-
ple of a regime of economy. However, Abdrakhi-
mov D.A. emphasizes that «from the point of view
of concepts of the system analysis economy cannot
be considered as an independent strategic objec-
tive of the same level as efficiency since economy
of resources is one of the main economic results
compared with expenses within the concept «effi-
ciency»» (Abapaxumos, 1996).

Particular importance to the principle of effi-
ciency in relation to government procurement is at-
tached by that circumstance that unlike many other
kinds of the budgetary expenses directed to produc-
tion of the public benefits which are not subject to
purchase and sale (such, for example, as average
life expectancy, state of environment, public safety),
assessing efficiency of which causes serious diffi-
culties (SIxob6coH, 2001: 16-24), efficiency of gov-
ernment procurement paves the way for accurate
monetary value. Considering that the majority of
goods, the works and services which are purchased
for the state needs has the address in the market, the
systematic effectiveness of government procure-
ment can be estimated by comparison of the average
price of government contracts with the market price
of these or those goods taking into account costs of
placement of the state order (3omorapesa, 2004: 42-
43).

Additionally, the principle of exercising control
over the process of placing the state order is singled
out. Control assumes responsibility of the customer
(officials) for violations of the law, and the effec-
tiveness of the procurement conducted.

The importance of the control function of fi-
nance for the effectiveness of public administration
was disclosed in detail by O.N. Gorbunova. In her
opinion, «through the financial system, a monitoring
system is implemented-the tracking by the ruble of
the successful (or less successful) development of
the state and society as a whole, and, most impor-
tantly, the state influence and direct impact on their
development» (I'opOynoa, 1996: 13). Moreover,
this applies to such specialized element of the finan-
cial system as financial control.

One of significant international acts in the field of
regulation of government procurement is the WTO
Agreement on government purchases, that came into
force on April 6, 2014 (Agreement on Government
Procurement). The initial version of the agreement
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has come into force in 1996. It is the multilateral
(optional to acceptance) contract obliging its
members to adhere to the certain measures of
regulation promoting greater transparency and the
competition in the sector of government purchases.
As we know, within the WTO there are binding
agreements for WTO participants, for example, the
2011 Agreement on the Free Trade Area. Among the
Kazakhstani authors who considered the adoption
of the 1994 Free Trade Area Agreement as the
basis for the formation of the 2011 Agreement on
the Free Trade Area, issues of dispute settlement
in this segment, as well as the effectiveness of the
assessment of existing mechanisms, can be called
Aidarbayev S.Zh., Amandossuly B. (Amandossuly,
2015: 85-92) and other. The norm of agreement
regulates purchases of goods, services and capital
infrastructure by public authorities. A main goal
of the State Parties is achievement of the greatest
possible openness of the markets of government
purchases as well as an elimination of corruption in
this sphere.

The basic principle of the WTO Agreement on
government purchases is non-discrimination. It is
aimed at development of international trade, restric-
tion of discrimination of foreign suppliers and en-
suring transparency of the national legislation and
the applied procedures of purchases. At the same
time, legal documents of the WTO contain tough
rules on applying of numerous measures of non-
tariff regulation of foreign trade. All countries of the
world actively apply them in the foreign trade prac-
tice (Makaposa, 2007: 4).

Significant factor that can increase the impor-
tance of the Agreement on Government Procure-
ment over time is deeper awareness — especially in
modern thinking and research on economic devel-
opment — the need for proper management mecha-
nisms (those, applying required laws and institution-
al structures) as an integral part of the processes of
opening and liberalizing markets. According to the
former Director General of the World Trade Organi-
zation, Pascal Lami: «simple removal of obstacles in
trade development in itself can not provide optimal
performance indicators if there are no rules that en-
sure the objectivity of procedures, required transpar-
ency of markets, responsibility and environmental
sustainability of actions performed in competitive
environment . It is time to recognize that such rules
are one of the most important components of the
process of opening markets» (Paskal Lami, 2010).

It can be argued that the Agreement on Gov-
ernment Procurement is positive example of in-
ternational regulatory regime for the purpose of
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improving quality of management of type that can
help countries conduct and reinforce institutional re-
forms that empower citizens with certain rights. The
easier it is to strive to open markets, it specifically
recognizes the need for rules, procedures and insti-
tutional structures that provide positive indicators
for the markets in this area. These rules and insti-
tutional structures are designed to ensure transpar-
ency, objectivity and non-discrimination in procure-
ment, and thus can help in maximizing the impact
of taxpayer spending in addition to greater freedom
in trade.

The majority of laws on government procure-
ment in Central and Eastern Europe and in the CIS
countries are based on the Model law of the Com-
mission of the UN on the international commercial
law on public purchases.

In 1994 the UNCITRAL has issued the Model
law on purchases of goods (UNCITRAL Model
Law on Procurement of Goods, Construction and
Services, 1994), works and services, in 2004. To the
working group of UNCITRAL on purchases have
charged to update this Model law with the purpose
to reflect new practice of carrying out government
procurement, in particular, electronic procurement,
and the related aspects of electronic commerce and
also to reflect the experience got in the course of
use of the Model law on government procurement
as bases for legal reform.

As a result, on July 1, 2011 the United Nations
Commission on International Trade Law has adopt-
ed the Model law of UNCITRAL on public purchas-
es (UNCITRAL Model Law on Public Procurement,
2011), which is a sample for the governments of the
states which change or reform the legislation on
government procurement for the national markets.
Provisions of the Law describe all essential pro-
cedures and the principles of carrying out various
types of purchasing processes in national system, it
can be realized according to local conditions thanks
to its flexibility, while keeping desirable results.

In the art. 1 of the UNCITRAL Model Law of
2011 indicates that the scope of the law applies to
all public procurement (UNCITRAL Model Law
on Public Procurement, 2011). Art. 1 of the 1994
Procurement of Goods (Works) and Services Model
Law excluded procurement in the field of defense
and allowed States to exempt from its application
other sectors of the economy (UNCITRAL Model
Law on Procurement of Goods, Construction and
Services, 1994). Thus, the Model Law of 2011 repre-
sents significant achievement in terms of coverage.

The Model Law has six main objectives set out
in its preamble:

International relations and international law journal. Ne2 (82). 2018 57



About the concept and content of legal regulation of public procurement

1. Maximizing the economy and efficiency of
procurement.

2. Facilitate and encourage participation in pro-
curement procedures for suppliers and contractors,
especially where appropriate, the participation of
suppliers and contractors, regardless of nationality,
thus contributing to the development of internation-
al trade.

3. Promotion of competition among suppliers
and contractors in the field of supply of purchased
goods, works or services.

4. Ensuring fair and impartial treatment to all
suppliers and contractors.

5. Promote honesty, fairness and public trust in
the procurement process.

6. Transparency in procurement procedures
(UNCITRAL official site).

The basic idea of the whole text is the principle
of developing competition. The application of the
norms of UNCITRAL allows creating basis for its
practical implementation in the national legislation.
The principle of development of competition is re-
flected in all applied norms and can be traced, in par-
ticular, in very cautious attitude of the Model Law
to the nomination by procuring entity of requests
and offers by bidders for financial support. And also
in preferred choice of standard goods, services and
types of work, standard contractual requirements.
Along with this, in establishing of the obligation
of procuring entity in determining the qualification
requirements for suppliers, immediately inform ev-
eryone who has not passed prequalification selec-
tion about the reasons of not passing (Bonkos, 2002:
2-3).

In addition, UNCITRAL does not welcome the
adherence to rules that could reduce the number of
potential bidders.

The legislation of the Republic of Kazakhstan on
government procurement, based on the Constitution
of the Republic of Kazakhstan, consists of standards
of the Civil code of RK, the Law of the Republic of
Kazakhstan on government procurement of Decem-
ber 4, 2015 434-V, Rules of implementation of the
government procurement approved by the Order of
the Minister of Finance of the Republic of Kazakh-
stan of December 11, 2015 Ne 648, and other regula-
tions of the Republic of Kazakhstan.

The Law of the Republic of Kazakhstan «On
Public Procurement» regulates relations arising in
the process of implementation by state bodies, state
institutions, state enterprises, as well as joint-stock
companies, controlling interest of which belongs to
the state and affiliated with them legal entities for
the procurement of goods, works and services from
suppliers in to effectively use the means at their dis-
posal (About state procurement in Kazakhstan).

According to the Law «On Public Procure-
ment», public procurement is carried out in one of
the following ways:

— competition;
request for quotations;
from one source;

— auctions;
commodity exchanges (3axon PecmyOmmkn
Kazaxcran «O rocynapcTBeHHBIX 3aKymnKax», 2015).

Conclusion

The system of public purchases is used by all
countries of the world community. The international
organizations of all levels try to develop the ad-
vanced norm promoting a corruption exception, al-
lowing to observe fully the conventional principles
and to achieve the generally established objectives
in the sphere of government procurement.

The research of the mechanism of functioning of
public purchases assumes abstraction from concrete
forms of manifestation of public benefits, its divi-
sions into the clean and mixed forms and allows to
concentrate the main attention on the factors defin-
ing dynamics of supply and demand of public ben-
efits, features of pricing.

Legal regulation of public purchases represents
difficult and continuous process of acceptance, ad-
justment and application by the state of the precepts
of law regulating the sphere of public purchases by
establishment of uniform rules, the rights and duties
of her subjects. Public purchases as subject to the
international and national legal regulation are rep-
resented by difficult, continuous process of ensuring
the state needs by involvement of external perform-
ers on a paid basis and consisting of set of the inter-
connected and consecutive stages: forecasting, plan-
ning, formation, placement, execution and control.
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