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ON EFFECTIVENESS OF «SOFT» LAW THE CASE
OF UN TREATY BODIES INSTRUMENTS

The article discusses the capacities of international law to provide for «rule of law» internationally
given the lack of comprehensive enforcement mechanisms and critically assess the concept and practices
of «soft» law in this context.

The author starts by surveying the probable explanations why states observe international legal norm
even without a proper enforcement that would include the interest of the powerful, convenience, desire
for better international socialization. The article then proceeds to discuss whether these arguments apply
to «soft» law«.

Further, the author deals with the question of how international human rights law is similar to and/
or different from other International law and examines the case of the «Views» and «General Comments»
of the UN human rights treaty bodies to find out whether it is an effective mechanism to protect human
rights and whether they make (if at all) states to adhere to their human rights commitments both domesti-
cally and internationally.
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Mpo6aembl 3phekTMBHOCTH «MSArkoro npasa»:
Ha npMmepe MHCTPYMEHTOB AOroBOpPHbIX opraHosB OOH

B crathe paccmaTpuBaeTcs BOMPOC O TOM, HACKOAbKO MEXAYHApOAHOE TMpaBo Cnoco6HO
obecrieumBaTb «BEPXOBEHCTBO» Ha MEXAYHAPOAHOM YPOBHE, Y4MTbiBasi OTCYTCTBME MEXaHW3MOB
MPUHY>KAEHMS, U KPUTUUYECKM OLLEHMBATb MAEIO M MPAKTUKY «MSIFKOro» MpaBa B 3TOM KOHTEKCTe.

ABTOp AQeT 0630p BEPOSTHbLIX 0ObSICHEHMI TOr0, MOYEMY roOCyAAPCTBA COOAIOAQIOT MEXXAYHAPOAHO-
MPaBOBble HOPMbI B MOAOOHbBIX YCAOBUSIX, K KOTOPbIM MOXHO OTHECTU MHTEPEC «CUAbHbIX» aKTOPOB,
nparmMaTm3m, CTPEMAEHUE AyUllle COLIMAAU3MPOBATHCS B MEXKAYHAPOAHOM COObLLECTBE. 3aTeM B CTaTbe
06Cy>KAQeTCsl BOMPOC O TOM, MPUMEHUMbI AU 3TU aPTYMEHTbI K «MSArKOMY» MpPaBy.

Aanee aBTOp paccmaTpuBaeT BOMPOC O TOM, HACKOAbKO MEXAYHapOAHOe MpaBo MpaB YeAoBeka
AQHAAOTMYHO MAM OTAMYAETCS OT APYIMX OTPACAei MEXAYHAPOAHOIO MpaBa, B TOM YMCAE C MOMOLLbIO
paccMoTpeHust Keica AOroBopHbIx opraHoB OOH no npaBam YeAoBeKa AAS BbISICHEHWSI TOTO, SIBASIIOTCS
OHM 3(hPEKTUBHBIM MEXAHN3MOM 3aLLMTbI NMPAB YeAOBeKa U MPUHYXKAEHUS FTOCYAAPCTB BbIMOAHSITb CBOM

06s13aTeAbCTBA KaK BHYTPU CTPaHbI, TakK M HA MEXXAYHAPOAHOM YPOBHE.

KAloueBble CAOBa: MeXAYHAPOAHOE MPaBO, «MSIFKOe» MPaBO, MeXaHM3Mbl MPUHYXXAEHUS, NMPaBo
npaB 4yeAoBeka, AOroBopHble opraHbl OOH, topuanueckas TeopeTuueckas Hayka, «MHeHWs» U
«KommeHTapum» AoroBopHbix opraHoB OOH, Heo6s3biBaoLLIME MEXKAYHAPOAHBIE HOPMbI.

Introduction

As Henkin famously said «almost all nations
observe almost all principles of international law
and almost all of their obligations almost all of the
time» (Henkin 1979, p.47). however, it is important
to know why states consent to be bound internation-
ally. Even a more relevant question these days is
why states observe the norms that are non-binding,
so called «soft» law, is even more relevant. There-
fore, the aim of the author is not to evaluate the level
of effectiveness of the «soft law», but rather to ad-
dresses the problem through the lens of the «why»
question considering it from three perspectives and
subsequently discussing the following: international
law, international human rights law and «Views»
and «General Comments» of the UN human rights
treaty bodies. The rationale behind such a structure
of the argument is that any attempt to provide a full
analysis of the problem in question would be incom-
plete and incoherent without the abovementioned
endeavor.

Methods

The author asks why states consent to be bound
by international law in general and why (and how
well) they observe the nonbinding «soft law» norms
in particular. In order to do so, the author takes the
case of the «views» and «Recommendations» of the
UN treaty bodies.

To know whether a plausible answer has already
been articulated earlier, the author surveys legally
scholarly literature and considers a number of gen-
eral theoretical arguments explaining states behav-
ior in regard to international law without enforce-
ment that may be applied both on treaty law and
customary law, including that of human rights law
as well as nonbinding «soft» law. Theoretically, all
argumentation surveyed is placed within the follow-
ing framework: 1) interests of the powerful, 2) in-
dividual and collective interests of states, 3) nature
and values of states as legal persons, 4) socialization
of states amidst other states within a community.

The author then deals with several specific fac-
tors of «soft» law; its capacities to encourage in-
ternational «hard» law-making and emergence of
new international customs; its capacities to initiate
domestic changes via participation of states in the
negotiations and further domestic pressure resulted
from increased awareness of the population of the
international human rights discourses. Finally, the
article deals with the quasi-legal role of the UN trea-
ty bodies.

Methodologically, the legal analysis of this kind
makes it possible to weight the scholarly arguments
against the «legal facts» discussed further in the ar-
ticle. More precisely, the article is aimed at provid-
ing an answer why the «Views» and «General Com-
ments» of the UN human rights treaty bodies, being
non-binding, cannot be seen as sufficiently effective
to protect human rights domestically choosing the
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most plausible explanation among those given by
legal theorists.

Literature Review

International Legal Scholarship;, Problem on
Enforcement and Obedience: before proceeding
to the «soft law» problematics, it appears sensible
to discuss the capacities of international law, in its
most general sense, to provide for «rule of law»
internationally without enforcement, its relevance,
and its nature before, finally, to dwell upon useful-
ness of «softy law.

The problem why states obey international le-
gal norms and create international legal regimes
has been long within the focus of the scholarly in-
terest. The two «classical» paradigms of the theory
of international law are the «natural law» that holds
that fundamental principles of international law can
be found in the essential nature of state-persons
(Kunz,1961) and the «positivisty arguing that the
rules are only those to which state-persons agree to
be bound by that they do not exist independently but
are born amidst and by states interactions (Brierly,
1928; Higgins, 1995). As the time passed, the views
of the legal scholars become more nuanced as le-
gal studies were increasingly more influenced, apart
from traditionally major impact of political and
moral philosophy, by the developments of the other
fields such as social research, political science, in-
ternational relations. And, most importantly, rather
recent empirical turn in international legal scholar-
ship (Shaffer, Ginsburg, 2012). Thus, the two school
of thoughts emerged gradually taking the major po-
sition within the legal scholarship: the New Haven
school explained the problem of obedience without
enforcement through its own argument that com-
bined the power and the choice factors (McDougal,
1952; Reisman, 1990), while critical theory set the
task to demonstrate that international law had been
neither objective nor rational (Koskenniemi, 2005;
Charlesworth and Chinkin, 2000; Anghie, 2007).

A widespread opinion among those outside in-
ternational lawyers’ community is that international
law is a failure because there is not any enforcement
similar to that in domestic law. International law is,
therefore, not a law in a proper sense. This skep-
ticism undoubtedly influences behavior of states,
more curious however, it is shared by some inter-
national legal experts (Goldsmith J. and Posner E.,
1999; Hart, 2012). The others, while accepting some
«law-likenessy, treat it as «primitive law of unsocial
international society» (Allott, 1990, p.417, cited in
Dixon, McCorquodale and Williams, 2011, p.12).
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But more common position among the circles
of legal scholars and international lawyers is quite
the contrary to that of Allott; international law is not
an equivalent to domestic law because of its nature
and aim, unlike domestic hierarchical law forced on
subjects and citizens, international law of consent
based, thus enforcement issue is not a principle one.
The argument goes on saying that international law,
accordingly, 1) exists only because states agree on it
via observing international customs or being parties
to treaties 2) is here to provide orderly and predict-
able conditions for interstate relations, which is a
more convenient and rather mutually beneficial state
of affairs, to build voluntarily an international legal
system that would structure international society
of states and regulate their behavior (Byers, 1999).
Therefore, international law impacts and is impact-
ed by international politics (Vagts, 2004). Treating
interstate relations as society, they, paradoxically
enough, come closer to the «natural law» stance
although their take is more «natural» in scientific
sense as these are natural scientists that describe and
explain the existence of behavior patterns of social
animals in their natural habitats that are continuous
and are beyond being instinctive.

The point is that the abovementioned arguments
seem not to resolve the problem of free riders as
well as that of iniquity and abuse by the most pow-
erful, that is deemed inevitable in any social system
that lacks enforcement. However, although logically
and theoretically, these appear coherent arguments,
the empirical studies of international (and even do-
mestic) practice reveal the contrary. According to
Waldock (1963), violations of law norms are [sta-
tistically] rare in any customary systems (Waldock,
1963, p.2); states, even the most powerful ones are
not free from society. According to Henkin, inter-
national law is useful and necessary for states; to
observe international law is in states’ interests and,
therefore, the existence of international legal system
is an outcome of rational choices of those who cre-
ate and maintain it. States may opt to abandon that
rational behavior only when their security and in-
dependence are at stake and then «passions, prides
and prejudices» are involved (Henkin, 1979). These
arguments stay when we talk about international hu-
man rights and «soft law» as well as we may see
further.

From the historical perspective, Jennings and
Watts (1992) argue that states have been increasing-
ly willing to be bound by international legal norms
because international legal system means not only
obligation but rights for the state actors. Internation-
al law gives states considerable freedom of action,
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but it is important to acknowledge that it «derived
from a legal right not from an assertion of unlimited
willy. It is also very important that international law
development and practices have led to that kind of
international order where any international situation
may be considered as a legal matter (Jennings and
Watts, 1992).

«Realists» would certainly reject this argument,
stating that international law is a tool of the power-
ful to impose their will on the less powerful in pur-
suit of their national interests, but they are unable
to explain why the most powerful states «almost al-
ways observe» international law themselves (Scott,
1994). Scott’s (1994) take on the question allows
to overcome this conundrum. For Scott, the ques-
tion of states’ obedience is irrelevant as they neither
«obey» nor «disobey» international law but «act so
to demonstrate acceptance to the ideology» (Scott,
1994, p.313).

To sum up, the following arguments have been
given to answer the why states obey international
law without enforcement: nature, power, interests
and choice (collective or individual) as well as so-
cialization. In other words, states observe interna-
tional legal norm even without a proper enforcement
because 1) it is in the interest of the powerful, 2)
because it is more convenient for all, 3) because of
desire to be full-fledged and respectful members of
international society/community.

On International «Soft» Law: «softy law is even
more questionable, at least to some experts (most of
whom belong to «positivisty camp) because of its
non-binding nature. Nevertheless, soft law instru-
ments have been multiplying and «soft» law is very
likely to expand further its influence on behavior of
states'.

There are a number of arguments in favor of
«usefulness» of «soft» law. Firstly, it has potential
for evolving into «hard» law in the future in two
ways; as the first step towards a treaty-making, the
subsequent treaty then will refer to it; or via a di-
rect influence on states’ practices to the extent that
may lead to emergence of a new custom (Boyle
and Chinkin, 2007). Secondly, «soft» law-making
pushes for more profound and rapid changes both
internationally and domestically being, from one
hand, a convenient vehicle for negotiations among
states who are the sole creators of «hard» law and,
therefore, increases external mutual pressure (Shel-
ton, 2006). On the other hand, influencing the at-
titudes of lawyers and human rights activists who,

1 For statistics on international human rights instruments
see http://www.bayefsky.com

acting domestically, together with ordinary citizens
will then increase internal pressure on their govern-
ments. Finally, it is regarded as evidence of opinio
Jjuris on interpretation and implementation of a trea-
ty (Boyle and Chinkin, 2007).

The arguments on international obedience as
well as those on «soft» law potential goods should
be born in mind as they will be revisited below while
analyzing the relevance of «Views» and «General
Comments» of the UN human rights treaty bodies as
an international mechanism to protect human rights
although the argument would be incomplete without
an overview of the distinguished characteristics of
international human rights and comparison of this
body of law with international law in general.

International Law and/or International Human
Rights Law: here the author deals with the question
of how international human rights law is similar to
and different from other International law.

As a form of international law, international
human rights law has the same sources (ICJ, Ar-
ticle 38(1)). There is an extended literature on the
subject. For example Simma and Alston’s book
(1988).survey in greatest details the sources of Hu-
man Rights Law in the context of traditional formal
sources stipulated by the ICJ, namely «internation-
al customy, «jus cogensy», and «general principles»
(Simma, Alston, 1988). A detailed and profound
analysis of human rights law development is that
of Buergenthal (2006) and of the impact it makes
on states behavior — that is the most questionable
and debated issue given the arguments surveyed
above — is that of Neumayer (2005) and Hathaway
(2017).

International human rights law is distinguished
from the other bodies of law in short because
international law is about states vs states in regard
to how they treat each other, while international
humanitarian law is about states vs states in regard
to how they treat the individuals that are under
their jurisdiction. Thus, under international human
rights law, states assume responsibility to enforce
international human rights law. In this context,
international human rights law and international
humanitarian law are related, but distinct from each
other (Provost, 2002).

Results

The author surveys role and place of the UN
system and its treaty bodies for international law,
legal and political nature and impact of «Views»
and «General Comments» of those treaty bodies and
how do they make (if at all) states to adhere to their
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human rights commitments both domestically and
internationally.

The UN system is central for international
community and international law, but, as it is
important to bear in mind that, like international law
have no enforcement at least in the direct meaning
of the term, the UN system shall not be considered
as identical to a national government institutions
or supranational government body. However,
the empirical fact is that the UN is involved into
transformation of international society. The second
significant aspect is that the member states operate
with the UN to pursue not only their individual
interests but collective interests (Roberts and
Kingsbury, 1993).

Among the instruments of the UN, there have
been both binding treaties and non-binding «soft-
law» instruments, but all of them constitute a pillar
of international human right. In brief, the United
Nations member-states adopted the binding Charter,
then non-binding Universal Declaration of Human
Rights (which then, arguably, attained the customary
law status and, therefore, became binding), then a
number binding human rights treaty, namely CERD,
ICCPR, ICESCR, CEDAW, CAT, CRC, CMW, and
CRPD. Being well aware of the problematic issues
mentioned above in this article, the members states
eventually agreed to establish the bodies that would
monitor the observance of those treaties and opened
the United Nations Office of the High Commissioner
for Human Rights.

The role of the UN treaty bodies is even more
significant as there is no a universal court of
international human rights law, thus, these quasi-
judicial bodies under the UN treaties possess some
quasi-legal enforcement powers: to review states
reports on the compliance of domestic standards
and practices with treaty rights with subsequent
observations and comments; to consider inter-state
complaints and individual petition and expresses
a «View» as to the presence or absence of a
violation, CESCR, CAT and CEDAW, provide
for a procedure of inquiry missions to find about
systematic or grave violations. Having considered
a complaint/petition, committees release their
«View» with outline the merits of the case. Once the
«View» has been issued, saying that a breach has
occurred, the «guilty party» (state) shall submit an
‘update’ describing the steps it has taken to address
the violation. Schmidt (2009) deals in detail with
«follow-up» activities by the UN treaty bodies and
the OHCHR and Niemi (2003) surveys whether the
findings by United Nations treaty bodies have been
implemented.
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Although, there has been considerable increase
in both number of treaties and the extent of
participation (Bayefsky, 2001), the implementation
record by the state parties is not impressive.
According to Human Rights Committee (2012),
70% of the replies are unsatisfactory; only about
30% of the follow-up replies «display a willingness
to implement its ‘“Views’ or to offer an appropriate
remedy to the victimy»; in 2002, remedy itself was
provided in only 21% of cases (UNHRC, 2002).

The problematic issues that non-binding nature
of the treaty bodies Views» (not surprisingly
they are not named «Judgments»). The issue of
how to make them binding may be resolved only
domestically. Or as Hafner-Burton (2013) put it
«international laws and procedures must creep into
domestic affairs and be taken up by local advocates
in order to be effective (Hafner-Burton 2013, p.11).
General observation reveals the picture that gives
little grounds to be optimistic (Neumayer 2005;
Risse and Ropp 2013). Although there are a number
of good examples. Krommendijk (2015) describes
good practices in the Netherlands, New Zealand
and Finland. In the Czech Republic, the Ministry
of Justice was reorganized for the purpose of
implementation of the «Views» of the UN Human
Rights Committee; the Supreme Court reopened a
case in Spain after a communication to the Human
Rights Committee was made by two previously
convicted individuals and its «View» stated that
violations had been conducted (ILA, 2004, p.17).

Thus, as we see, although more and more states
express their will to be a party to human rights
treaties, much fewer have demonstrated good record
in terms of observing the procedures of the UN body
that monitor these treaties. As it has been shown
above, it is true in regards to the «Views» issued by
corresponding Committees.

The next question is the situation with the
treaty bodies’ pronouncements as they are given
an authority to interpret the treaties they monitor
through the process of writing «General Comments»
or «KRecommendations» on the nature of obligations.
So far, there have been over a hundred «General
Comments» mainly by CERD, CCPR, CESCR,
CEDAW, and CRC.

Three is no wuniversally agreed position
of the legal nature of those «Comments» and
«Recommendations». Thus, the Human Rights
Committee and the Committee against Torture
have pointed that the legal norms which the treaty
bodies monitor are binding for the States parties
and, therefore, their pronouncements «are more
than mere recommendations that can be readily
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disregarded» (cited in ILA, 2004, p.5). The most
common position of legal experts, however, is that
the findings of the treaty bodies are not binding
interpretations of the treaties. What do the courts
say?

Here are some examples provided by the
International Law Association. The Constitutional
Court of Spain noted that «the Committee was not a
court and that its views did not constitute a binding
interpretation of the ICCPR». Similar position was
taken by the Supreme Court of Ireland (ILA, 2004,
p.3). South Africa, however, agreed to rely upon
the Committee under international law to interpret
the ICCPR «where the Constitution uses language
similarto that which has been used in the international
instruments». In the view of the Federal Court of
Australia, the Committees’ interpretations, although
lacking «precedential authority in an Australian
courty», shall be considered as valid (ILA, 2004, p.5).

The main argument in favor of the treaty bodies
«General Comments» is that they shall promote
better behavior of states regarding the legal norms
of international human rights law via facilitating
better understanding of international human rights
standards. Although they are not binding, the states
that are the parties to a corresponding treaty may
and shall wish to know what do the obligations, they
have consent to be bound to, mean precisely. For
example, Foreign Minister of Norway stated that
although the recommendations of the monitoring
committees were not legally binding, his government
«attach[ed] great importance to them» as guidelines
in the efforts to ensure implementation of the human
rights treaties (cited in ILA, 2004, p.9).

Discussion

As it has been shown above, more and more
states are ready to become parties to international
human rights treaties, but fewer states are willing
to change their behavior domestically in regards to
human rights obligations only because them, being
the United Nations members, have established
a number of treaty bodies that shall monitor their
compliance under those treaties. How can it be
explained? Below, the author attempts to apply
the legally scholarly arguments to the practices
discussed in the above section in order to see which
(if any) appears the most probable.

When taking as a premise the «power»
argument that is made by both realists and critical
theorists, we see that the powerful states are either
unwilling or unable to make less powerful states
change their domestic practices using the pressure

of the UN human rights treaty bodies. Moreover,
the benefits for the powerful to do so are not clear.
It is much easier and more efficient to exercise
pressure on the less powerful unilaterally rather than
through complicated mechanisms of multilateral
engagements such as the UN.

The «interests» logic suggests that states
themselves would like to make international
environment more predictable and convenient and
therefore, will strive to adhere to some commonly
agreed principles. Although it appears to be true
as majority of states articulate relatively similar
degree of commitments to human rights and join
the corresponding treaties, homogenization of
domestic adherence to those obligations has not
been achieved.

The argument that adherence to human-rights
commitments shall derive form «nature» of state-
persons is not supported by international practice.
It is clear that states are more ready to articulate
adherence to human rights intentional legal
obligation rather than to fulfill them domestically,
which they would do if it was in their «nature» even
without any external factors requiring that.

For the «Views», it may be said that the
societal argument is the most plausible to explain
the states behavior. As for «General Commentsy,
the simple argument has been made that their role
is to clarify the meaning of the obligations binding
for the signatories to the international human rights
treaties. The «Comments» themselves are seen by
overwhelming states as nonbinding. Thus, they may
or may not take them into account while conducting
their domestic policies. Moreover, it has not been any
evidence that non-binding «Comments» triggered
formation of any biding norms either through
treaty conclusion or evolvement of any custom.
Therefore, most plausible explanation, is that it is
more important for states to be previewed as «good»
internationally, than to be «good» domestically.

Conclusions

The analysis above enabled to find the hint on
why states, having signed human rights treaties and
established monitoring bodies within the United
Nations Organization, do not treat their «Views»
and «Commentsy as binding. Although the literature
review on various theoretical approaches within
legal scholarship has been rather extensive, the
«empirical facts» on domestic legal practices of
states appears sporadic and compendious.

This is due to the fact that such matters have
been mostly overlooked by legal scholars. It would
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be sensible, therefore, to suggest further inquiry,
especially those of comparative character, to find out
whether — remembering societal argument we have
selected among the others as the most preferable —
there is a difference between various legal spaces
such as European, Latin American, Asian, and
Post-Soviet and others in terms of willingness and

capacities of the states located within these spaces
to allow international human rights law to become
a part of their domestic legal and political realities.
Comparative studies that would place the problem
in the context of dual vs unitary legal systems may
also bring to better understanding of these matters
in future.
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