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ANALYSIS OF THE WTO AND GATT PRECEDENTS
ON ANTIDUMPING AND IDENTIFICATION OF INNOVATIONS
IN THE NEW WTO DISPUTE SETTLEMENT PROCEDURE

The article analyzes the practice of the WTO dispute resolution body and cases, which were consid-
ered even under the GATT for anti-dumping cases. The result of the analysis is systematization and deter-
mination of the general characteristics of the precedents of the above topics, as well as the definition of
innovation in the new dispute resolution procedure. To put it more clearly, it should be emphasized that
the procedure for settling trade disputes of the WTO Dispute Resolution Body is not entirely new, but has
been in effect since the establishment of the organization, but because of article considers precedents
that preceded the WTO disputes, there was an objective need to make a comparative analysis between
the two procedures on the resolution of trade disputes. The authors distinguish two main innovations,
which, in turn, consist of two elements and are mainly expressed in institutional and operational new
introductions. Undoubtedly, such a reform of the procedure has a positive effect and increases the ef-
fectiveness of measures, which makes the WTO dispute resolution body a more attractive institution for
parties to trade disputes. The features of the anti-dumping precedents are based on the specifics of the
dispute resolution procedure, which is subject to the norms of the code, developed taking into account
the complexities of disputes, the object of which is dumping. Therefore, in determining the general
characteristics, the main categories were the stages of the dispute and already in stages, tendencies were
derived.

Key words: anti-dumping, GATT, WTO, WTO innovations.
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AHTaemnuHr 6oibiHwa FATT nen ACY npelieAeHTTepiHiH, aHaAU3i XKoHe
ACY AayAapAbl KapacTbIPYAbIH, )KaHA TOPTiOiHiH, MHHOBALMSICbIH aHbIKTay

byA makanapa aHtmaemnuur 6onbiHwa ACY AayAapAbl welly GOMbiHLWA OpraHbiHbIH Taxipnbeci
MeH TATT TycblHAQFbl KQpaAFaH icTepAi TanAady >kacanaabl. OHAQN TaAAQYAbIH HOTUMXKECIHAE aTaAFaH
AayAap 6orbiHWA TaXipMOEH] XKYMEAEHAIPY >kKoHe OpTak cunaTTamaAapAbl aHblKTay, COHAal-ak,
AayAap KapacTblpy >kaHa TopTibiHIH MHHOBALMSCHIH aHbIKTay >KYMbICTapbl >KYprisiaai. HakTbipak
anTkaHaa, ACY TyCblHAAFbl aHTUMAEMITUHI AQyAapbIH LeLly TOpTibi aiTapAbiKTan xxaHa emecTirii, ACY
KYPbIAFaHHaH Gepi epekeT eTeTiH aTan eTy MaHbI3Abl. bipak Makarasa ACY-Fa AeitiH KapacCTblpbIAFaH
icTep TaAAQHaTbIHbIHA OpPait, eKi Ay LeLly PACIMAEPIH CAAbICTbIPYFa 0ObEKTUBTIK KQXKETTIAIK TybIHAAADI.
ABTOpPAQpP aTaAFaH PaCiMAEPAE MHCTUTYLMSADBIK, YKOHEe OrnepaumsAbiK, e3repicTepAe KepiHeTiH e3aepi
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eKi KypamAbl eki Herisri MHHOBauMsiHbl aTan eTeai. Aay KapacTblpy TopTibiH OHAaM pedopmanay
>KaFbIMAbI 8Cep TUri3in, WapaAapAblH HOTUXKEAIAIriH apTTbipaabl. OA, 83 Ke3eriHae, cayAa AQYAAPbIHbIH,
TapantapbiHa ACY aAayAapAbl Welly opraHbiH TapTbiIMAbl €TeAi. AHTUAEMIUHITIK NMpeLeAeHTTEPAIH,
epeKLIeAiri 06bekTiCi AeMNMHI 6OAbIN TabblAaTbiH AdyAapFa apHawbl XKacaAFaH KOAEKC HOpMaAapbiHa
GafblHaTbIH PACIMAEPAIH ©3reweAiriHeH TybiHAaMAbl. COHABIKTAH OpTaK, CMraTTamMaAapAbl aHbIKTay
6GapbICbIHAQ HETI3Ti KaTeropusianap 60AbIN AayAbl KapacTbipy KE3eHAEPI aAAbIHAQ XXOHE COA Ke3eHAepre
CoMKeC TaXipMbEHiH YPAICTEpi aHbIKTAAAbI.
Tyiin ce3aep: aHTuaemnuHr, ACY, TATT, ACY nHHOBauMsiAQpbl.
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AHaAU3 aHTUAEMNUHIoBbIX npeueAeHToB BTO u TATT u
onpeaeAeHMe MHHOBALMKM B HOBOM NnpoLueAype pa3pelueHus cnopos B BTO

B crtatbe aHaAusmpyeTcs npakTuka opraHa BTO no paspelleHuto CropoB M AeAd, KOTopble
paccmaTpmBaAuUCh ete npu TATT Mo aHTUAEMIMHIOBbIM AeAaM. MITOroM aHaAM3a CAY)KMT CUCTEMATU3aLMS
M BblBOA OOLIMX XapaKTEPUCTUK MPELEAEHTOB BbllLEHA3BaHHOM TEMaTUKM, TakXKe OrMpeAeAeHue
MHHOBALIMM B HOBOW MPOLEAYPE MO pa3pelleHuio CMopoB. ScHee BblpaXkasiCb, HYXKHO MOAYEPKHYTb,
4TO MpoLeAypa YperyAMpoBaH1s TOProBbiX CMOPOB OpraHa rno paspetieHuto crnopos BTO He coBcem
HOBasl, a AENCTBYeT C MOMEHTa CO3AAHMSI OpraHM3alMu, HO TaK Kak B CTaTbe pacCMaTpMBalOTCS
MPeLeAeHTbl, KOTOpble MPeALIecTBOBaAM criopam npu BTO, 6biaa 06bekTMBHaAs HEOOXOAMMOCTb
NMPOBECTU CPABHUTEAbHbIA aHAaAM3 MEXAY ABYMS MpoLeAypamu Mo paspeLleHnio TOProBbiX CMOPOB.
ABTOpbI BbIAGASIIOT ABE OCHOBHbIX MHHOBALMK, KOTOPbIE, B CBOIO OYEpPeAb, COCTOST M3 ABYX SAEMEHTOB
M B OCHOBHOM BbIpPaXkaloTCsl B MHCTUTYLUMOHAAbHbBIX M OMepaumMoHHbIX HOBOBBeAeHMsIX. beccnopHo
noao6GHasi pechopmMa MpoLEeAypbl HECET MO3UTMBHbBIN 3MEKT 1 MoBbilLaeT 3 PEKTUBHOCTb MEP, YTO
AEAAeT OpraH o paspetueHmio cnopos BTO 6oaee nprBAeKaTeAbHbIM MHCTUTYTOM AASI CTOPOH TOPrOBbIX
cnopoB. OCO6GEHHOCTM aHTUAEMIMMHIOBbIX MPELEAEHTOB MCXOAST M3 CreumdmKm MpoLeAypbl Mo
paspeLLeHnto Cropa, KoTopasi MOAYMHSIETCSl HOPMaM KOAEKCa, pa3paboTaHHOro C y4eTOM CAOXKHOCTEN
CropoB, 0O6BEKTOM KOTOPbIX SBASETCS AEMNUHr. [103TOMY B OMpeAeAeHMM OOLIMX XapaKTepMCTUK
OCHOBHbIMW KaTEropusIMU CAY>KMAM 3Tarbl PAacCMOTPEHUSI Cropa M yKe Mo 3TarnamM BbIBOAMAMUCH
TEHAEHLMU.

KAtoueBble caoBa: aHTuaemnuHr, BTO, TATT, nHHoBaumm BTO.

Introduction

The development of international trade reveals
that the globalization of economic processes is in-
tensifying and, with one of its consequences, there is
intermediate erosion between the external and inter-
nal regulation of international economic exchange.
On this basis, a modern international trading system
is being formed by organizing center, which is grad-
ually becoming the WTO. The World Trade Orga-
nization, is the successor to the General Agreement
on Tariffs and Trade (GATT), which was in force
since 1947. The WTO is called upon to regulate the
trade and political relations of the Organization’s
participants.

The Agreement on the Establishment of the
WTO is an «umbrella» document, to which are at-
tached 27 legal documents regulating: (1) a wide
range of issues of international trade in goods; (2)

trade in services; and (3) the trade aspects of intel-
lectual property rights. Separate agreements regu-
late the procedure for resolving trade disputes and
the procedure for monitoring trade policies of WTO
member countries.

All WTO member countries are committed to
the implementation of the main agreements and
legal instruments united by the term «Multilateral
Trade Agreements.» Thus, from a legal point of
view, the WTO system is a kind of multilateral con-
tract (package of agreements), whose rules and reg-
ulations regulate approximately 97% of the world
trade in goods and services (Mcneill, 2003: 95).

WTO activities aimed at combating dumping
were and are a necessity in the context of the in-
tegration of the world economy. This explains the
strict regulation of actions by member countries and
the need to introduce into the local legislation rules
of regulatory anti-dumping.
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Dumping in the classical form is the export of
goods at prices below market prices in the exporting
country. As a result, the balance of power between
suppliers of a similar product is violated, which are
also forced to reduce prices to competitive prices, or
to take other steps to protect their products. Dump-
ing requires financial support, which it provides a
specific supplier (suppliers) or the state-exporter by
subsidizing from the state budget.

The main regulator of foreign trade relations is
the World Trade Organization. The normative doc-
uments adopted by it also touch upon the topic of
dumping, establishing the measures that countries
should or should not take to protect their domes-
tic market. The international practice of combat-
ing dumping has a longer history, and is there-
fore more clearly regulated. The GATT (General
Agreement on Tariffs and Trade) agreements have
been revised to create the WTO Anti-Dumping
Agreement, which is a set of rules for trade be-
tween WTO members.

The provisions of article 16.4-16.5 of the 1994
Anti-Dumping Code require WTO members to re-
port to the Anti-Dumping Committee on all pre-
liminary or final anti-dumping measures taken and
to notify authorities competent to initiate and con-
duct investigations, as well as national procedures
for initiating and conducting investigations. The
Committee on Anti-Dumping Practices can create
auxiliary bodies if necessary. An example of such a
body is the informal group on anti-deception. With
the establishment of the WTO, not only a number
of international treaties were concluded, but the
process of administering justice was improved to
resolve disputes arising from new legal regula-
tions. According to experts, in the world of trade,
the existence of a mechanism for settling disputes
is a necessary condition for carrying out entrepre-
neurial activities at the international level (Wil-
liam, 2002: 145).

The dispute settlement mechanism operated un-
der the GATT. Moreover, a lot of practice has been
developed, although in the sphere of anti-dumping
settlement the bulk of it is in the 90s of the twen-
tieth century. However, it was far from perfect in
different directions, but primarily because of its
non-mandatory nature, which was the reason for the
reform. Thomas described the previous mechanism
as a trade diplomacy and a quasi-judicial process
with two distinct possibilities (Thomas, 1996: 56-
57). The decision to establish an arbitration group
depended on the contracting parties. The findings
were the responsibility of these groups, but their
recommendations were not binding on the parties
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between which the dispute arose. The loser could
always block the adoption of the report at the level
of the GATT Council.

N. Komuro distinguishes two innovations of the
new dispute settlement mechanism (Komuro,1995:
29). The first innovation is the operating one. In turn,
it is formed by two components. The first compo-
nent is the rule of negative consensus. The essence
of the rule is that decisions on the establishment
of arbitration groups, on the acceptance of reports
by arbitration groups and the Appeal Body, on the
inclusion of the implementation of a recommenda-
tion on the agenda of the Dispute Settlement Body,
shall be taken, unless the Dispute Settlement Body
decides on the basis of consensus otherwise (WTO
agreement annex 2, 1994). The second component —
the time frame, information openness, prohibits uni-
lateral response, negotiation procedures. The second
innovation is the institutional innovation. In turn, it
is also formed by two components. The first compo-
nent — the dispute settlement body, according to L.
Wang, is the umbrella body for the management of
the rules and procedures (Wang, 1995: 174). This
body has the right to establish arbitration groups, to
receive reports from arbitration groups and the Ap-
peal Body, monitor the interpretation of the decision
and recommendations, and also authorize the sus-
pension of concessions or other obligations on the
basis of the agreements covered. The second com-
ponent is the Appeals Body. He considers appeals
concerning cases submitted to arbitration groups.
Unlike the decision of the GATT arbitration groups,
certain sanctions may be imposed on governments
that do not comply with the conclusions made with-
in the framework of the WTO dispute settlement
mechanism. Offset from optional to obligatory jus-
tice process is intended to ensure that the national
government could no longer ignore the international
trade regime, or solutions (Krikorian, 2012: 3). De-
spite the dissatisfaction of the loser parties, includ-
ing in the consideration of anti-dumping cases, the
dispute settlement mechanism enjoys broad support
from participants and is actively used, which in it-
self is proof of its attractiveness.

Antidumping is recognized as one of the means
of protecting trade (Michalopoulos, 2001: 5). The
impact of the state on public relations arising in con-
nection with the application of anti-dumping mea-
sures is based on a heterogeneous legal material,
united by a target. Along with normative acts, in-
ternational treaties and doctrine, the source of anti-
dumping regulation is judicial precedents, including
the decisions of the tribunals established on the ba-
sis of universal international treaties, the WTO arbi-
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tration groups and the Appeals Body that replaced
the GATT arbitration groups.

In WTO documents, there are often such catego-
ries as «GATT / WTO precedent» and «precedents of
arbitration groupsy, but there is no unconditional rec-
ognition of the binding nature of the GATT / WTO
precedents. The Report of the Appeal Body in the case
of Japan-Taxes on Alcoholic Beverages notes that the
adopted reports of the WTO panel should be taken into
account when they are relevant to the dispute, but they
are not mandatory, except for the resolution of an in-
dividual dispute between its parties (WTO Appellate
Body Report, 1996). However, the parties always refer
to the reports of the arbitration groups, as well as to the
named legal position of the Appeal Body.

In 1947 the provisions on anti-dumping duties
were included in art. VI GATT. In 1967, 1979 and
1994 agreements were concluded on the implemen-
tation of Art. VI GATT, commonly referred to as
anti-dumping codes.

By the middle of 1980s. In the framework of
the GATT, only two antidumping cases were con-
sidered (Swedish Anti-Dumping Duties and New
Zealand — Imports of Electrical Transformers from
Finland), but since the 1990s, some contracting par-
ties began to consider the mechanism for the settle-
ment of GATT disputes as an alternative to costly
legal protection of anti-dumping cases in foreign
jurisdictions. There is even an opinion that, through
the dispute settlement mechanism, some states have
tried to change the national procedures of opponents
that failed to agree on the past rounds of negotia-
tions (Waincymer, 2001: 8 — 9). In recent years,
trade disputes over the application of anti-dumping
measures constitute a significant part of the work of
the arbitration groups and the WTO Appellate Body
— even in publications on the WTO dispute settle-
ment mechanism, anti-dumping issues are almost
central (Trebilcoock, 2013: 336).

As successful non-tariff barriers are removed
and tariffs are reduced in different countries, com-
peting importing countries are subject to increasing
pressure. Due to the fact that anti-dumping mea-
sures showed their acceptability in any case of «rest-
less» imports, their attractiveness for those seeking
protection of the industries and states prone to such
protection is obvious, namely:

* Rantings about anti-dumping with accusa-
tions of foreigners in injustice or predatory pricing
policies aimed at crowding out national competitors
from the market form a background for the political
justification for political protectionism.

* In practice, anti-dumping legislation estab-
lishes special procedures that discriminate against

foreign firms and easily allow authorities to detect
dumping by foreign firms, while similar or similar
situations with national firms will not be considered
unfair or predatory under national competition laws.

* The process of investigation leads to the cur-
tailment of imports. Exporters bear significant legal
and administrative costs, and importers are in an
uncertain situation due to the need to retroactively
pay antidumping duties upon completion of the in-
vestigation.

* The measure is one-sided. Under GATT /
WTO rules, no compensation is provided, no re-
sponse is allowed.

* In addition, it enables the industry that handles
the petition to justify its own inefficiency compared
to foreign competitors.

* You can select individual exporters. The GATT
/ WTO rules do not require multilateral application.

* Antidumping and DOE have proved their com-
plementary effectiveness, i.e. The threat of a formal
measure in the framework of anti-dumping legisla-
tion provides a lever to force the exporter to volun-
tarily restrict exports.

Unfortunately, despite the high costs of anti-
dumping, in developing countries, continuing the
pernicious tradition of industrialized countries, a
new mode of imposing anti-dumping rules appeared
in response to complaints of domestic firms about
the competition for imports, which appeared in con-
nection with the liberalization of trade. As a result of
this trend, by 1996, developing countries accounted
for more than half of all anti-dumping cases regis-
tered by the WTO. Sixty-one countries with devel-
oping economies and economies in transition have
notified the new WTO on anti-dumping legislation,
and some have asked the World Bank for technical
assistance in the development of such legislation.
Among them are Costa Rica, Colombia, Chile, Mo-
rocco and Indonesia.

Although the agreement on anti-dumping mea-
sures signed in the Uruguay Round does not provide
for serious disciplinary measures, since the mid-
1990s the use of anti-dumping by industrially devel-
oped countries has significantly decreased. For such
a reduction, the developed countries are increasing-
ly aware that their use of anti-dumping measures did
not serve the country’s national interests.

Australia may have been the first country to re-
alize that its attempts to weaken the regulation of
industry and liberalize trade are undermined by its
own anti-dumping measures. Australia has tradi-
tionally supported its own production through quan-
titative restrictions on imports and subsidies. When
the Hawke government in the early 1980s began to
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pursue a policy of easing these measures, groups of
stakeholders began to file petitions on anti-dumping
protection on an increasing basis. For several years
in Australia, more anti-dumping investigations were
launched than any other country. The Hawke gov-
ernment, realizing that anti-dumping almost pre-
vailed over its reform program, pushed through
Parliament amendments to the anti-dumping legis-
lation of Australia. The amendments provided an
oversight function that allowed the government to
determine anti-dumping measures based on its gen-
eral principles of trade policy.

Before any the parties should try to resolve the
disagreements among themselves. They can also
invite the General Director of the WTO to act as
a mediator or mediator and assistance in reaching
a compromise and mutually acceptable solutions.
The second stage: the arbitration group (up to 45
days for appointment) of the arbitration group and
6 months for the adoption of the conclusion of the
arbitration group). If the negotiations did not help
resolve the dispute, the plaintiff sends a request to
the LFS about the appointment of the arbitration
group. The Arbitration Group helps the LFS to
make decisions or recommendations. But, since the
report of the arbitration group can be is rejected in
the LFS only if there is a unanimous decision by
the LFS, then this report is quite difficult to can-
cel. Conclusions of the arbitration groups should
be based on the quoted WTO agreements. The final
report of the panel is usually sent out parties to the
dispute within six months. In cases not tolerating of
cases, including those relating to perishable goods,
this period is reduced to three months. In the DRS
describes the main stages of the work of the arbi-
tration group. Prior to the first hearing: each party
to the dispute represents the arbitration group its
position in writing. The first hearing: the claimant
country (or the claimant countries) defendant, and
countries that have announced their interest in this
dispute, represent their positions at the first hearing
of the arbitration group. Refutations: all participants
in the dispute submit their written refutations and
oral arguments at the second meeting the arbitration
group. Experts: if one party raises scientific or other
technical questions, the panel can consult with ex-
perts or designate an expert group to prepare advi-
sory opinion. The first project: the arbitration group
represents the descriptive section of his report (facts
and arguments on the case) to both parties dispute,
gives them two weeks to comment. This the report
does not include the conclusions and conclusions of
the panel. Interim report: the arbitration panel trans-
mits interim report, including conclusions and con-
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clusions of both parties to the dispute, gives them
one week to view the report. Revision: after review
by the parties of the dispute between the intermedi-
ate report, the panel reviews the report, taking into
account the comments of the parties. The revision
period of the report should not exceed two weeks.
During the review, the panel can hold additional
meetings with both sides of the dispute. Final report:
three weeks after submission final report to the two
parties to the dispute, document is sent to all WTO
member countries. If the panel comes to the con-
clusion that the disputed trade measure violates the
agreement or commitment within the WTO, it rec-
ommends that bring the measure in question in line
with WTO rules. The panel can also suggest ways
to bring accordance with WTO rules. The report
becomes a decision: the report becomes a solution
or an OCR recommendation within 60 days, if the
LFS does not accept other solution by consensus.
Both parties to the dispute may appeal the report
of the panel of arbitrators to the Appeals Body.
Sometimes both parties appeal against the conclu-
sions of the arbitration group at the same time. The
appellate body can support, change or cancel legal
opinions, made by the arbitration group. Usually
Appeals last no more than 60 days, in exceptional
cases — not more than 90 days. The LFS accepts or
rejects the report of the Appellate Body within 30
days, while rejecting the report is possible only on
basis of consensus.

Methods

Given the relevance of the topic and the rich
historical context, there is no lack of information.
On the contrary, a huge amount of information on
precedents creates complexity in the systematization
of practice. Historical and comparative legal
methods play a key role in determining the main
stages and specific characteristics of these stages.
Also, structurally functional analysis will be widely
used, since the identification of general regularities
in the full analysis of texts is ineffective, this will
be formed from the need to confirm by practice
the already planned function or stage of the case,
especially highlighting a specific characteristic.

Discussion

Definition of stages of consideration of anti-
dumping disputes between WTO and GATT

The anti-dumping precedents of the GATT /
WTO can be grouped according to a range of issues,
namely:
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— dumping;

— damage;

— anti-dumping investigation;

— anti-dumping measures;

— administrative reviews;

— legal liability.

For each of them, the GATT and WTO arbitra-
tion groups, as well as the Appellate Body, have
developed a certain practice. Let’s take a few legal
positions as an illustration and start, of course, with
dumping.

Dumping. For its detection it is necessary to
compare the normal and export price of the goods.
The provisions of Art. 2.4 The 1994 Anti-Dumping
Code requires a fair comparison, including that if
the composite export price of the goods is used, ad-
justments are made for costs, including duties and
taxes paid between the import and resale period, and
on the profits received.

Indication of the need for amendments is con-
tained in Art. 2.4 of the 1994 Anti-Dumping Code
and expressed in English by the term «should». In
paragraph 6.93 of the Report of the WTO Panel of
Experts on the Case of the United States, Anti-dump-
ing Measures on Stainless Steel, Plate in Coils and
Stainless Steel Sheet and Strip From Korea (WT/
DS179/ R .22.12.2000) noted that this term in the
usual sense is optional; its use in art. 2.4 indicates
that the WTO participant is not required to make ad-
justments for costs and profits when compiling the
export price. This is due to the fact that the inability
to make such amendments can lead only to a higher
export price and, consequently, to a low dumping
difference — the anti-dumping duty rate. The 1994
Anti-Dumping Code simply permits, but does not
require, amendments.

An example of deviation from the requirements
of a fair comparison is the zeroing methodology, the
issue of which was raised in the framework of the
GATT in the case of EC-Anti-dumping Duties on
Audio Tapes in Cassettes Originating in Japan, but
the report was not adopted (Panel Report ADP/136,
1995). The WTO Appellate Body negatively as-
sessed its use in both the EU and the US (paragraphs
54-55 of the European Communities Report on An-
ti-dumping Duties on Imports of Cotton-type Bed
Linen from India and paragraph 183 Report on the
case of US — Final Dumping Determination on Soft-
wood Lumber from Canada)( Appellate Body Re-
port, 2006). A landmark was the case United States
— Laws Regulations, and Methodology for Calculat-
ing Dumping Margins ( «Zeroingy).

The US Department of Commerce determined
the total dumping difference of the commodity by

summing up each individual dumping difference
calculated in a group of identical goods. However,
he ignored any negative dumping difference (ex-
cess of the export price over the normal value) in
the group, simply nullifying it. Accordingly, the to-
tal dumping difference, which was the total amount
of individual dumping differences, was, as a rule,
overestimated.

As follows from the findings of the Report of the
WTO Appellate Body on this case, he, on the one
hand, supported the WTO arbitration panel that the
use of the zeroing methodology in the anti-dumping
investigation does not meet the requirement of a
fair comparison under Art. 2.4.2 of the 1994 Anti-
Dumping Code, but, on the other hand, did not agree
with it that the use of this methodology in adminis-
trative review is in accordance with Art. 9.3 of the
same Code.

Thus, the methodology in question cannot be
used either during an anti-dumping investigation or
during an administrative review. However, accord-
ing to some reports, the US Department of Com-
merce continues to use the zeroing methodology in
administrative review (Spak, 2012: 1134).

Damage. As noted by J.N. Jackson, dumping
in itself does not contradict the GATT obligations
(Jackson, 1969: 402). The proof of dumping is a
necessary, but insufficient, condition for imposing
dumping duties. The second necessary condition is
the damage to the national industry.

In Art. 3.1 Anti-Dumping Code of 1994 pro-
vides that the establishment of the presence of dam-
age for the purposes of Art. VI GATT is based on
positive evidence and involves an objective study
of the volume of dumped imports, its impact on the
prices of similar goods in the domestic market and
the corresponding consequences for domestic pro-
ducers of such goods.

In determining the damage, the period for which
data are used by the authorities is important. In the
case of Mexico — Definitive Anti-dumping Measures
on Beef and Rice, the WTO panel considered that
the calculation of the damage done by the Mexican
investigation authorities on the basis of data cover-
ing only 6 months of each of the three audited years
does not comply with Art. 3.1 Anti-Dumping Code
of 1994, as it is not based on positive evidence and
does not allow, as necessary, to objectively study the
entire current situation, reflecting, without proper
justification, only a part of it. Moreover, the specific
choice of a limited investigation period is not unbi-
ased, as the investigation authorities knew about the
fact that the analyzed period reflects the highest pen-
etration of imports, thus ignoring the data for those
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months in which it can be expected that the national
industry has succeeded (GATT Panel Report, 2005).

The study of the impact of dumped imports on
the national industry requires an assessment of all
relevant economic factors and indicators related to
the state of industry. Their list is contained in Art.
3.4 Anti-Dumping Code 1994

In paragraph 7.236 of the Report of the WTO
Arbitration Panel in the case of Thailand — Anti-
dumping Duties on Angles, Shapes and Sections of
Iron or Non-Alloy Steel and H-Beams from Poland
(Ibid WT/DS122/R, 2000) it was noted that in deter-
mining that Art. 3.4 contains a list of 15 factors that
must be studied, the panel did not intend to establish
only a «checklist approach» mechanically used sim-
ply to be mentioned in some way by the authorities
investigating each of these factors. In the circum-
stances of a particular case, it is also possible that
some of them will not be suitable, since their impor-
tance or weight may vary, or that some other fac-
tors not listed will be considered appropriate. Most
likely, Art. 3.4 requires the authorities to properly
establish whether there is a fact-based basis for con-
ducting a reasoned analysis of the state of industry
and the detection of damage. This analysis is not de-
rived from a simple description of the degree of ap-
propriateness of each individual factor, but probably
should proceed from a thorough assessment of the
state of industry and taking into account the last sen-
tence of Art. 3.4 contain convincing explanations of
how the assessments of the relevant factors led to the
definition of damage. Apparently, this legal position
is applicable to Art. 3.7 Anti-Dumping Code 1994,
which contains a list of threats to property damage.

Anti-dumping investigation. Such an investi-
gation is a time-limited, independent stage of the
anti-dumping process, during which the authorities
identify the existence of grounds and decide on the
application of anti-dumping measures. This proce-
dure is carried out by the authorities using certain
techniques.

There are two grounds for initiating an anti-
dumping investigation: by application and by post
(self-initiation). In Art. 5.4 The 1994 Anti-Dump-
ing Code sets standards for the level of support for
an anti-dumping statement by a national industry.
In previous codes they were not: art. 5 (a) of the
Anti-Dumping Code of 1967 established that inves-
tigations are usually initiated on demand on behalf
of the affected industry, supported by evidence of
dumping and the damage it causes to such an indus-
try. In paragraph 1 of Art. 5 of the 1979 Antidump-
ing Code stipulated that an investigation to deter-
mine the existence, extent and effect of the alleged
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dumping is usually initiated upon written request of
the affected industry or on its behalf.

Previously, the administrative practice of the
United States proceeded from the assumption that
if the applicant indicates that it is referring to the
name of industry, then it should be recognized that
producers making up more than half of the national
production supported the statement (Palmeter, 1996:
55). This practice was the subject of consideration by
the GATT arbitration panel in the case of the United
States — Imposition of Anti-dumping Duties on Im-
ports of Seamless Stainless Steel Hollow Products
from Sweden (GATT Panel Report, 1990). The Arbi-
tration Group came to the conclusion that paragraph
1 of Art. 5 should be interpreted as requiring the au-
thorities to make sure before the opening of the in-
vestigation that a written claim is submitted on behalf
of the national industry determined in accordance
with Art. 4 (paragraph 5.10 of the Report). Although
this report was not adopted, nevertheless, according
to some reports, the US agreed to adopt the standard
(Hudec, 1993: 253-254). One of the techniques of
anti-dumping investigation are checks (cameral and
exit). Field inspections on the territory of other WTO
participants are called on-site investigations (Article
6.7 of the 1994 Anti-Dumping Code).

When considering cases, the arbitration groups
and the Appeal Body are guided by such principles
as the principle of good faith, efficiency, consistency
in interpretation, non-retroactivity of an internation-
al treaty, avoidance of conflicts and legal economy.

The main stages of the dispute settlement mech-
anism of the WTO are considered:

— consultations and mediation;
process of arbitration groups;

An appeal;
implementation of recommendations;

— compensation and response as temporary
measures;

In the regulatory legal acts of WTO participants:

1. It can be pointed out that the WTO dispute
settlement mechanism can be used (Article 23 of the
Central American Amendments on unfair business
practices (approved by the Council of Ministers in
1995, No. 12) proclaims that the participant has a
resource of regional dispute resolution procedures
or corresponding ones WTO procedures);

2. The procedure for applying (Decree of the
Council (EC) 1994 No. 3286 «On the establishment
of Community procedures in the field of common
trade policy in order to ensure the implementation of
Community rights based on international trade rules,
in particular those envisaged under the auspices of
the WTOw»);
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3. Regulate the implementation of
recommendations and decisions of the Dispute
Settlement Body (Article 76.1 of the Canada Act of
1984 «On Special Import Measuresy, Article 129 (a)
of the United States Act 1994 «On Uruguay Round
Agreementsy).

In the event of disputes related to anti-dumping
regulation, the provisions of Art. 17.4-17.7 of the
1994 Anti-Dumping Code. Moreover, in case of
difference, special rules and procedures stipulated in
the Code (paragraph 2 of Article 1 of the Agreement
on rules and procedures governing the settlement
of disputes) are subject to application. As the
researchers note, although the Arrangement on rules
and procedures governing the settlement of disputes
gives the right to an arbitration group, more formal
requirements for the applicability of the arbitration
procedure apply in dumping cases.

An on-site investigation is not an obligatory
element of an anti-dumping investigation. In the
case of Egypt — Definitive Anti-dumping Measures
on Steel Rebar from Turkey (Thomas, 1996: 53—81)
the WTO arbitration panel deemed the use of the
Art. 6.7 of the 1994 Anti-Dumping Code, the words
«may» and noted that the choice of this particular
word makes it clear that on-site inspections on the
territory of other WTO participants are allowed, but
not required.

Anti-dumping measures. The concept of these
measures is generalizing and includes preliminary
and final measures. Both can take different forms.

Preliminary measures are applied to protect
national producers from dumping imports in the
period prior to the adoption of the final definition
(Wolfrum, 2008: 124) and for the purpose of
temporary protection of the national industry

In paragraph 4.88 of the report of the WTO
panel of the Guatemala-Definitive Anti-Dumping
Measures on Gray Portland Cement from Mexico, it
was noted that the Anti-Dumping Code of 1994 does
not require the application of provisional measures
as a precondition for final measures. Preliminary
measures are not an obligatory element of the anti-
dumping investigation. This is indicated by the
norm of Art. 8.1 of the 1994 Anti-Dumping Code,
which provides that proceedings in a case may be
suspended or terminated without the application
of provisional measures in the performance of
obligations (Wu, 1995: 49).

This legal position can be considered a
continuation of the conclusion of the GATT
arbitration panel in the previously mentioned case
Swedish Anti-Dumping Duties. In paragraph 8 of
the Report on this case it was noted that Art. VI

does not oblige the importing State to levy an anti-
dumping duty whenever there is a dumping case, or
similarly treat all suppliers that apply to this practice.
The importing state is authorized to levy an anti-
dumping duty only when there is material damage
to the national industry or, at least, the threat of such
damage.

Final measures are established in the course
of and following the results of the investigation
and administrative reviews. These include price
obligations and anti-dumping duties.

By its legal nature, the anti-dumping duty
is a free-of-charge general remuneration. The
distribution of revenues from these duties among
national producers is not justified.

According to Art. 1003 US 2001 Act «On
Agriculture, Rural Development, Food and Drug
Administration, and Appropriations of Related
Agencies,» tit. VII Act of the USA 1930 «On
Tariffy was supplemented by art. 354 (Article
1674c, tit 19 of the Code of Laws of the USA). In
item «a» of this article it is stipulated that the duties
determined by the order on the antidumping duty
are annually subject to distribution (by the Customs
Fee Commissioner) between the affected national
producers for certain expenses. The initiator of the
change was Senator R. Baird, and the amendment
received his name. Based on this rule, two payments
were made (King, 2002:12). As it follows from
paragraph 8.1 of the Report in the case of the United
States — Continuation of the Law on Displacement
and Subsidies of 2000 (Palmeter, 1996: 43—69), the
WTO panel considered that the act of the same name
does not comply with Art. Art. 5.4, 18.1 and 18.4
of the 1994 Anti-Dumping Code. The conclusion
of the panel was confirmed by the Appeal Body
(Appellation Body Report, 2003).

Administrative reviews. The decision on
the application of anti-dumping measures may
be revoked, amended or left unchanged by the
authorities following administrative and judicial
review.

The WTO dispute settlement mechanism does
not establish a rule for the exhaustion of national
remedies.

Disputes based on GATT relate to rights and
obligations between WTO members, but not to
individuals, and it is believed that the doctrine of
exhaustion does not apply to disputes between
nations. Neither the GATT nor the WTO have ever
adopted a practice requiring the exhaustion of local
remedies until the issue is referred to an arbitration
group. At the same time, researchers emphasize that
arbitration groups can consider anti-dumping cases
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before national processes. This is justified by the
fact that the panel can raise issues of legal force that
many national tribunals simply cannot consider. For
this rule, according to P.J. Kuijper, the practice of
the lawsuits of the contracting parties in the field of
anti-dumping and subsidies is important. Japan, the
EU and the US started arbitration group procedures
both in parallel with administrative and judicial
procedures and without recourse to these procedures
in general

Administrative reviews are divided into several
types. Some of them are new. Thus, the provisions
on the final revision were first included in the anti-
dumping legislation of Australia, the EU and Canada
in the 1980s. In the Anti-Dumping Code of 1994,
Art. 11.3.

In contrast to the anti-dumping investigation, the
final revision is by nature promising in that it focuses
on the likelihood of continuation or resumption of
dumping and damage in the event of the termination
of final measures (Czako, Human, 2003: 89).

The basis of the analysis carried out within the
framework of the final revision is certain principles.
Given the likelihood of continued or resumed
dumping and damage caused by the termination of
the anti-dumping duty, the findings of the Witness
Appeals Board’s report in the United States-Sunset
Reviews of Anti- dumping Measures on Oil Country
Tubular Goods from Argentina (Appellation Bode
Reprt, 2004). It confirmed that a positive definition
of probability can be made only if there is evidence
demonstrating that dumping can occur when the
duty is stopped, but not giving grounds to assume
that such a result is probable.

The ratio of administrative and judicial reviews
has been the subject of the above-mentioned case
Mexico — Definitive Anti-dumping Measures on
Beef and Rice. In paragraph 7.291 of the Report, it is
noted that the authorities are not allowed to reject re-
quests for review, refund or application of duties in
an altered amount due to the fact that judicial review
of such measures is still ongoing. The WTO arbitra-
tion panel considered that Art. Art. 68 and 97 of the
1993 Mexican Law on Foreign Trade, which require
the authorities to reject requests for administrative
review before the completion of judicial review pro-
cedures, do not comply with Art. Art. 9.3.2 and 11.2
of the 1994 Anti-Dumping Code.

Legal liability. In 1955, representatives of
New Zealand offered to consolidate at the interna-
tional level the responsibility of states for dumping
their exporters, but the proposal was not adopted.
In foreign publications, one can find an indication
that anti-dumping legislation is a weapon used by
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national producers to punish foreign competitors
(Jackson, 1969: 412), and an anti-dumping duty, in
turn, is equivalent to a fine. Sometimes it is noted
that dumping is a violation only when establishing a
causal relationship between the dumping of the ex-
porting state and the damage to the national industry
in the importing state. There are also emotional esti-
mates of domestic publications in which anti-dump-
ing measures are sometimes equated with sanctions,
fines, etc. (JJonros, 1990: 115).

States are not responsible for the dumping
practices of their residents, and anti-dumping mea-
sures are not a measure of legal responsibility. In
this case, the conclusions of the WTO Arbitration
Group in the United States-Anti-Dumping Act of
1916 should serve as a guide. In paragraph 6.228
(e) of the Report on this case, it was determined that
by providing instead of imposing anti-dumping du-
ties compensation for damages, imposition of fines
or imprisonment, the US Act of 1916 «On Income»
violates cl. VI GATT. The conclusion of the arbitra-
tion group is confirmed by the Appeal Body (Ver-
mulst, 1995: 131-161).

One of the main categories of non-compliance
with the requirements of the law is «deception of
anti-dumping measures», which can occur when,
following the imposition of anti-dumping duties, the
importer seeks to avoid the scope of the decision of
the authorities of the investigation.

The most detailed application of anti-decep-
tive measures is regulated in the US and EEC. The
EEC practice on the use of anti-deceptive measures
was the subject of a study of the GATT arbitration
group: for example, in the case of the EEC Regu-
lation on Imports of Parts and Components 39, the
panel concluded that the fees imposed on cl. 13 of
Council Regulation (EC) of 23.07.1984 N 2176
«On protection against imports, which is the sub-
ject of dumping, from countries that did not belong
to the European Economic Union or subsidized by
these countries» and Council Regulation (EEC) of
11.07.1988 N 2423 « On protection against dump-
ing or subsidized imports from non-member states
of the European Economic Community «for goods
collected or produced in the EEC by enterprises as-
sociated with Japanese producers of goods subject
to duties do not comply with the first sentence of
paragraph 2 of Art. III and do not justify Art. XX
(d) GATT (paragraph 6.1 of the Report). After the
adoption of this Report, paragraph 10 of Art. 13 in
the EEC was no longer used (Holmes,1995: 164).

Some of the above GATT / WTO anti-dumping
precedents, of course, require additional comments.
Nevertheless, we can state, in particular, the follow-
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ing. Amendments for costs and profits when compil-
ing the export price, on-site inspections and provi-
sional measures are not mandatory.

Violations of the requirements of the Anti-
Dumping Code of 1994 include: the use of the
methodology of zeroing; damage analysis based on
data covering only a few months of each of the three
years tested; the imposition of fines or imprisonment
instead of anti-dumping duties, as well as the dis-
tribution of revenues from their collection between
national producers.

The list of legal positions on anti-dumping cases
of the GATT and WTO arbitration groups, as well
as the Appeals Body, is not limited to the above-
mentioned precedents. When considering anti-
dumping cases, other legal positions are taken into
account. Thus, when examining the United States —
Definition of Industry Concerning Wine and Grape
Products (GATT Panel Report N SCM/71, 1992),
the GATT arbitration panel considered that Art. The
GATT VI and the corresponding provisions of the
Code should be interpreted narrowly, since they per-
mit actions different from the regime most favored
by the nation, in other cases prohibited by Art. L.
Proceeding from this, the list of types of damage
contained in footnote 9 to art. 3 of the 1994 Anti-
Dumping Code, should be interpreted as exhaustive.
Such examples can be continued.

In accordance with WTO rules, a member
country is not obliged have a special legal or eco-
nomic interest in subject matter of the dispute. For
example, in the EU-Banana case (which is the long
dispute over the entire history of the WTO), the
United States complaint to the WTO on the issue of
the European the alliance of preferential access to
European markets banana producers from African,
Caribbean and Pacific countries, thereby violating
the WTO rules on non-discrimination. At the same
time, the US was not an exporter bananas to Europe-
an markets. However, in most cases, disputed under
the WTO, actions or measures member countries di-
rectly affect the party initiating investigation.

To date, the following legal positions have been
formed by the arbitration groups and the Appellate
Body of the WTO:

— The 1994 Anti-Dumping Code does not re-
quire the imposition of provisional measures as a
precondition for final measures (paragraph 4.88 of
the Guatemala-Definitive Anti-Dumping Measure-
ment Gray Portland Cement from Mexico) (Trebil-
coock, 2013: 912 );

— Art. 3.4 The 1994 Anti-Dumping Code re-
quires the authorities to properly establish whether
there is a factual basis for supporting a reasoned and

important analysis of the state of industry and the
detection of damage (paragraph 7.236 of the Thai-
land-Anti-dumping Dutieson Angles, Shapes and
Sections of Ironer Non-Alloy Steel and H-Beams
from Poland «) (Speyer, 2001: 332);

— compensation for damages, imposition of
fines or imprisonment instead of imposing anti-
dumping duties is a violation of cl. 2 art. VIWAT
(paragraph 6.228 (e) of the report on the case «Unit-
ed States — Anti-Dumping Act of 1916») (WT/
DS136/AB/R, WT/DS162/AB/R. 28.08.2000);

— 1imposing a lower duty or accepting a price
obligation forms a category of «constructive means
of protection» for the purpose. 15 of the Anti-Dump-
ing Code of 1994 (paragraph 6.229 of the European
Communities-Anti-dumping Duties on Imports of
Cotton-type Bed Linenfrom India);

— The English term «should» in the usual sense
is optional, i.e. its use in art. 2.4 of the 1994 Anti-
Dumping Code indicates that the WTO participant
is not required to make adjustments for costs and
profits in compiling the export price (paragraph 6.93
of the United States-Anti-Dumping Measures on
Stainless Steel Platein Coils and Stainless Steel «);

— distribution of income from anti-dumping
duties to affected national producers does not com-
ply with Art. 5.4, 18.1 and 18.4 of the 1994 Anti-
Dumping Code (paragraph 8.1 of the United States-
Continued Dumping and Subsidy Offset Act of
2000) ;

— The analysis of damage by the authorities,
based on data covering only 6 months of each of
the three years tested does not comply with Art. 3.1
of the Anti-Dumping Code of 1994, as this analysis
is not based on positive evidence and does not al-
low for an objective examination of how it is neces-
sary and without a proper justification shows only
part of the picture of the situation (paragraph 7.86
of the report on the case of Mexico- Definitive An-
ti-Dumping Measures nBeefand Rice «) (Yoshida,
2007: 389).

In Global Economic Prospects (1995), it was ex-
plained that anti-dumping measures are a common
protection measure with a good public relations pro-
gram. In fact, anti-dumping measures are often more
costly for importing countries than for conventional
tariff protection measures. The reason that anti-
dumping measures are such an expensive form of
protectionism is that the threat of an anti-dumping
action provides the importing country with a lever
to force exporters to enter into regulated agreements
that increase export prices. Exporters often face the
need to choose between the tariffs that will be ap-
plied to their export sales and the agreement to raise
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prices («the obligation to raise the price») or restrict
sales («voluntary export restriction» or DOE). Due
to the fact that exporters, as a rule, can increase
their profits by accepting the obligation to raise the
price or voluntarily restrict exports, they often pre-
fer a settled agreement to imposing an anti-dumping
duty. Sometimes the threat of an anti-dumping mea-
sure in itself leads to the resolution of the problem,
since the uncertainty of the anti-dumping process
itself means the loss of buyers. However, such regu-
lated agreements entail large costs for buyers and
importing industries, since they do not provide the
government with any tariff revenues. The effect for
the importing country is similar to that of the OPEC
cartel: exporting countries receive higher prices
from importing countries through agreed sales re-
strictions or minimum prices. Indeed, according
to estimates, the costs of the US economy due to
their own anti-dumping measures introduced in the
1980s correspond to about half the cost of the US
economy caused by an increase in OPEC prices in
1974 (Finger, 1991). The difference between OPEC
and anti-dumping measures is that when applying
the latter, import prices for consumers and produc-
ers are increased as a result of the policy pursued by
the importing country

Conclusion

Imitation of industrialized countries largely ex-
plains the use of anti-dumping by developing coun-
tries. Once they liberalized, they pledged not to raise
tariffs for the GATT / WTO and, since the Uruguay
Round agreements imposed restrictions on subsidies
and other more direct forms of industrial policy, de-
veloping countries turned to an instrument that was
popular in industrialized countries. To date, policy
responses to national costs associated with these ac-
tions are not being offered.

If the state needs to provide political support for
reforms, it must have the means to analyze the prob-
lems that its citizens consider to be special, and de-
cide on the severity of the problem in order, at least
temporarily, to abandon the liberalization program,
that is, there must be a mechanism that in the na-
tional interest provides temporary protection in ex-
ceptional circumstances. The main reason why anti-
dumping can not be used for this purpose is that in
this case, when determining the need for protective
measures, an incorrect question is posed. The cor-
rect question is: «Is this an exception to the regime
and the introduction of measures to protect national
interests»? When antidumping is asked the ques-
tion: «Is the policy of pricing of foreign firms fair»?
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The practice of pricing foreign firms is fair or not
fair — this aspect does not determine the national in-
terest when introducing measures of protectionism.

In fact, anti-dumping does not control preda-
tory actions. David Palmeeter, a leading Washing-
ton specialist who is often recruited as an advisor to
the exporters of developing countries besieged by
anti-dumping investigations, concludes: «In a cer-
tain degree of probability, it can be said that none of
the 767 positive definitions for anti-dumping cases
in Australia, Canada , The EU and the US in the pe-
riod between 1980 and 1986, although a predatory
pricing policy took place at a distance. « A more
conservative conclusion is made on the basis of
OECD research that competition from foreign pro-
ducers does not pose a threat to competition in more
than 90 percent of anti-dumping duties imposed in
the US and the EU in the 1980s.

There is no unconditional recognition of the
precedent in WTO Ilaw. However, the above-
mentioned and other precedents of the arbitration
groups, as well as the legal positions of the Appeals
Body, should be taken into account when referring
to the dispute settlement mechanism. Members of
the WTO actively use this source of law to support
their arguments, which must be taken into account
by the representatives of Kazakhstan.

It should also be noted that when acquainted
with the regulatory framework, the institutional sys-
tem and the WTO dispute settlement mechanism,
a deceptive impression can be created about «im-
mense» opportunities. This was noticeable, includ-
ing on the statements of commentators before Rus-
sia’s accession to the WTO. As practice shows, the
«aggressiveness» of new participants, reinforced by
the hope of using the WTO legal instruments, leads
to retaliatory actions that usually do not end in fa-
vor of newcomers. An example of this is a Memo-
randum between the PRC and the United States on
understanding of the Chinese value-added tax on
integrated circuits (ILlemenko, 2014: 76-77).

In conclusion, it remains, in particular, to state
that the WTO is a formal institutional framework,
which is formed by several levels. Trade relations
between WTO members are subject to certain inter-
national treaties. The GATT of 1947 continued to
exist. In the event of disputes related to anti-dump-
ing regulation, not only the Agreement on rules and
procedures governing the settlement of disputes,
but also the provisions of the 1994 Anti-Dumping
Code, is to be applied. The WTO dispute settlement
mechanism does not provide for the exhaustion of
national remedies. In some issues (for example,
about means of protection) there is still uncertainty.
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