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DEFINITION AND GROUNDS OF THE INTERNATIONAL
LEGAL PERSONALITY OF INDIVIDUALS AS A SIGNIFICANT AND
COMPLEX PHENOMENON IN INTERNATIONAL LAW

The question which is considered by us undoubtedly holds a specific place both in the theory of
international law, and within the system of general law, in particular, the question concerns about legal
personality of the natural person in international law. It is necessary to recognize that, in the theory, this
problem isn’t rather complete though some considerable attempts in this direction have been already
made. In spite of the fact that the subject seems to one of classical objects of a research in the field of
international law and also, there are various opinions among scientists concerning, both the status, and a
legal status of the personality in international law, authors, analyzing legal doctrines in this direction, set
the purpose, in clearing as studying of this problem is now. Therefore this article has been directed first
of all to clarification of what makes a basis and limits of the legal provision for recognition of a new type
of the subject of international law — the individual. First of all, in article focused attention on a variety
of terms which are used by science of modern international law and, proceeding from it, have tried to
open an essence and semantic value of each of them and also to define what of them are «suitable» at
the characteristic of a legal status of the considered subject (individual).
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OnpeaeAeHMe U OCHOBAHUSI MEXKAYHAPOAHOM NMPaBOCYObEKTHOCTH (hU3UUYECKUX AUL,
KaK 3HAYUTEAbHOIrO U CAOXKHOTO SIBAEHUSI B MEXAYHAPOAHOM rpase

BOI'IpOC, KOTOprl;I paccMaTpmBaeTcd HaMmn, HECOMHEHHO, 3aHMMaeT 0coboe MecTo Kak B Teopnn
ME>XAYHAPOAHOIO IMpaBa, Tak U B paMKaxX CUCTEMbI 06Luer0 npaBa, B 4aCTHOCTK, BOMPOC KacCaeTcd O
l'IpaBOCy6'bEKTHOCTl/I ('1bl/l3VILIECKO['O AWML B MEXKAYHAapPOAHOM IMpaBe. C/\EAyeT NMPUM3HaTb, Y“TO B TEOPUN ITA
npo6/\ema He dBAdeTCAa AOCTATOYUHO 3aBepU.leHHOl;l, XOT4 yxXe ObIAM CAeAaHbl HEKOTOPbIE 3HAYNTEAbHbIE
MOMNbITKN B 3TOM HamnpaBA€HUN. HeCMOTpH Ha TO, YTO TéMa Ka>XeTC4 OAHOM M3 KAQCCHMYECKMX 00ObeKToB
NCCAEAOBaHUA B obAactn ME>XAYHAPOAHOIO MpaBa, a Tak>XXe CylWeCTBYIOT pa3AMYHbIE MHEHUA CpEeAU
YY€HHbIX KaCaT€AbHO KakK CTaTyCa, TaK W MpPaBOBOro MNOAOXEHUNAd AMYHOCTU B MEXAYHApPOAHOM
NMpaBe, aBTOPbl, aHAAM3NPYA TMPaBOBble AOKTPWHbI B 3TOM HalpaBA€HWWN, CTaBUAU LEAb MPOACHUTD,
KaK 06CcTouT n3ydveHme AQHHOM l'IpO6/\€MbI B HaCTogllee Bpemd. HOBTOMy cTatbs OblAa HarnpaBAeHa
rnpexae BCero Ha BbICHeEeHMe TOro, 4YTo COCTaBAdeT OCHOBY W IpaHMLUbl FOPUANYECKOTIO MOAOXKEHUNA
AAS TIDU3HaHMA HOBOIo BMAaQA Cy6'b6KTa MEe>XAYHAPOAHOIO npaBa — MHAMBUMAAQ. B NMepByo0 o4vepeAb,
B CTaTb€ aKUEHTMPOBAAM BHMMaHWME Ha pa3Hoo6pa3MM TePMMHOB, KOTOpPblEe MNCMNOAb3YIOTCA HayKOVI
COBPEMEHHOI0 MEXKAYHAPOAHOTIO MNMpaBa M, MCXOAA M3 3TOro, NorbITaAUCb PACKPbITb CYTb M1 CMbICAOBOE
3Ha4YeHMe KaXkKAO0ro U3 HMX, a Tak>Ke ONnpeAeAnTb, Kakne MME@HHO N3 HUX ABAAIOTCA «MMOAXOAALLMMN» MPU

XapaKTepUCTUMKE MPaBOBOro NMNOAO>KeHMA paCcCMaTprBaemMoro Cy6'beKTa (Anua).
KAroueBble cAoBa: MHAMBUA, CII)I/ISVILIeCKOG AMLUO, Cy6beKT ME>XAYHAPOAHOIo TripaBa, MpaBoO-

CYy6bEKTHOCTD.

Introduction

Modern international relations are characterized
by its complexity and in the current environment
as generally considered developing under the influ-
ence of globalization «covering the entire spectrum
of human activity, derived from in-depth degree
of internationalization» (Edpemosa, 2010:31-38)
and under the influence of «convergence, assimila-
tion and integration» various, particularly national
and regional legal systems (Ckypko, 2008:69). Of
course, this complex process of «strengthening of
interrelation and mutual influence of the main di-
rections and components of the development of the
world community» (bapuxun, 2010:146) the forma-
tion of which is not completed and the receipt of
XX1 century and therefore determined by complex
economic, social, geopolitical, ethnic, religious and
other factors are interrelated and interconnected
components that have it’s own positive and negative
tendencies (Anekcees, 2000:225). However, it can-
not be denied that in such above mentioned qualities
it brings to the fore the need for objectively evident
changes in the legal matter — « in public law and
private law institutions, as well as in those structural
features which distinguish between various legal
systems, it’s team, family,» the benefits and the dig-
nity which, in turn, «it would seem different, almost
polar opposite, incompatibility». In this context, it is
actualized the issue of further transformation of the
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current international law, which is characterized by
broadening and deepening the scope of its regula-
tion and, as a consequence, the involvement of new
persons in international legal processes (Mamenos,
2002:6). In a broad sense, significant changes in the
structure of international relations, and accordingly,
in the subject of international legal regulation en-
courage the theory of international law to change
or, one might say, to change views in the evaluation
of the concept and types of subjects of international
law and, as the scientists, «there is nothing unex-
pected or unnatural in the evolution of international
relations and change the approach to their subjects»,
considering again the fact that globalization directly
affects the present state of international law. In other
words, a situation associated not so much with the
problem of determination of the subject structure
of international law as part of the global legal com-
plex, but with the recognition (and, perhaps, reluc-
tance of recognition) international legal personality
and coupled with its international independent legal
status of separate categories of participants of inter-
national relations (Anekcees, 2000:225). The fact is
that if a long time States were the only full subjects
of international law, and in the twentieth century
there emerged new actors — intergovernmental or-
ganizations, State education, as well as nations and
peoples fighting for their independence (beksies,
2009:204), in the twenty-first century according to
the authors of the textbook «International public
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law» as a new era in history, no doubt, will expand
the volume of the legal personality of individuals,
is recognized as the personality of other collective
entities (e.g., international non-governmental orga-
nizations, transnational corporations, religious asso-
ciations, in the aggregate of legal entities). It is note-
worthy in this regard, in particular, adoption of the
Canadian scientist R.F. Hansen, made in his study
entitled «The international Legal Personality of the
Multinational Enterprise and the Governance GAP
Problem» (McGill University, Montreal, 2009), cre-
ated on the basis of objective economic reasons:
«multinational enterprises (which are generally rec-
ognized TNCs) now have international rights and
obligations and the capacity to bring international
claims», which ensures it’s compliance with «the
definition of a legal person under international law»
or prove it’s legal personality under internation-
al law»; as a result how legal entity TNCs are the
unique subjects of public international law» (Han-
sen, 2009:23). This approach was earlier shared by
J.I. Sedova too. In the thesis «International legal
person as a subject of private international law»
(Moscow, 2001) she wrote: today, at the turn of the
Millennium «in a situation with need for the recog-
nition of independent international legal status of
separate legal entities under a unified legal form and
created on the basis of self-executing international
treaty» (CemoBa, 2001:32) . According to the views
of other Western authors — H. Steiner & D. Vagts)
in parallel with such a rapidly growing phenom-
ena, as TNCs has been increasing for a long time
and the number of international non-governmental
organizations that play an active role substitution
and represent the organization originally operated
by the government or the interests of big business
(Steiner H., Vagts, 1968:189). U.Yu. Mammedov
to these «non-traditional» subjects of international
law further classifies entities (parts) of federations
and sub-national (autonomous) territories unitary
States is more progressive and, perhaps, generaliz-
ing, in our opinion (Mawmenos, 2002:6)., is sound-
ing L.T. Djakeli the proposition that in legal rela-
tions in order to achieve certain results come first
and foremost individuals, and then formed, or to its
private and public purposes of all of the above or-
ganizations, i.e. state, enterprise ,institution, public
association, etc. (Ixakemnu, 2002:29). In this regard,
the purpose of the science of international law (and
other legal Sciences and science as such in general)
«is not only to explore the only existing realities,
but also to predict the further development of certain
phenomena» taking into account ongoing changes,
which sometimes is content, «a study of the existing

(current) legal material»] and « moreover, in some
areas, and in particular, on the question of interna-
tional legal personality of individuals and their col-
lective entity, has until substantial progress (Map-
rues, 2005). It follows that «the task of the science
of international law should lie not so much in a dif-
ferent interpretation of the international legal per-
sonality distinct from notions of general theory of
law» this is how to strengthen the specific manifes-
tation of that personality in relation to international
relations, — mark individual experts (JIuxages). We
believe that the above, therefore rightly can be at-
tributed to natural persons (individuals), the extent,
role and importance, as well as opportunities for en-
gagement which in combination with the above enti-
ties in the system of international legal relations (be-
cause of the increasing in the framework of various
areas of cooperation, convergence, erase barriers
and differences, elimination forms discrimination),
gradually increase.

Methods

As this work in essence is especially legal that for
the characteristic of the main natural the phenomena
and to their intrinsic understanding in work general
scientific methods of a research are used. During the
research the author used both general-theoretical,
and concrete and scientific methods of knowledge.
Researches lean on a formal and dogmatic (special
and legal) method, a method of a concrete and legal
research, a method of the logical analysis both other
methods and receptions.

Results and Discussion

Meanwhile, as many authors write, «the ques-
tion of international legal personality of individuals
is one of the most contentious in legal science» or
one of the most controversial (and really actively
being discussed) in the science of international law
(CamoBuu, 2006:115). Thus according to Yu. V.
Grigorovich «range looks really wide: from a com-
plete denial of the international legal personality
of the individual to the recognition of the last the
only subject of international law» (I'puroposuuy,
2008:172-187). In the opinion of the famous Rus-
sian scientist S.V. Chernichenko, the discussion on
the international legal personality of the individual
is not completed, moreover, in the post-Soviet space
it is, strictly speaking, only begins in earnest» (Uep-
Hu4eHko, 1974:149). With him in solidarity and
Chilean lawyer C. M. Assenza (Conrado M. As-
senza), which conducted the analysis of the current
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state of the practice and doctrine of international le-
gal personality of individuals agree with the previ-
ous writer that « debates about the status of the indi-
vidual in international law is as old as international
law itself,» «however this never gets old» (Assenza,
2010:220). The evidence in relation to the last points
of view are, for example, the following positions
and facts. If L. Oppenheim in his famous treatise on
international law published in London in 1905 wrote
that in the XIX century, and still in the beginning of
the XX, international legal doctrine could not see in
the human person more than simply the object of in-
ternational law» (Oppenheim, 1905:14)., wherefore
to conclude Manner (American researcher) only and
exclusively States recognized its subjects (Manner,
1952:46), which was based, incidentally, in line
with the introduced in the XIX century the positivist
dichotomy of «subject-object» or division into sub-
jects and objects proved later in his «surface», «ne-
glect», «inflexibility» and «inadequate»(Chen) in the
definition of international law as «a set of rigid and
autonomous rules, which would automatically solve
problems without human intervention», at the be-
ginning of the first periods of the XXI an individual
is both scientific and officially started to be regarded
by many scientists and international institutions as a
frequenter (habitué), that is, as frequent and constant
participant of international legal relations. Theoreti-
cal development of its legal and actual possibilities
and also the recognition of potential resources as
a subject of international law in the above context
dedicated individual, specialized works of scholars
such as lan Brownlie, A. Cassese, McCorquodale,
M. Shaw, Kay Hailbronner and many others. The
International Court of Justice writes, «Schroeder
Mueller has acknowledged that the Security Council
universal organization if necessary can put interna-
tional obligations and non-state actors, including in-
dividuals. In its Advisory Opinion on the unilateral
Declaration of independence of Kosovo of 22 July
2010, the main judicial body of the UN also held
that taking into account the relevant circumstances,
the Security Council authorized to impose enforce-
able requirements (obligations) not only to member
States and intergovernmental organizations but also
to individuals . Thus, to K. Parlett, in his doctoral
thesis, devoted to the status of the individual in the
international legal system (The individual in the In-
ternational Legal Cambrige, 2010), in the last hun-
dred years, we witness a significant trend in interna-
tional law where the place of the individual shifting
from the established peripheral status earlier though
still not in the center, but continuously into the inner
circle of its regulation (Parlett, 2010:462).
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All this shows, firstly, on the evolution of the
Institute of international legal personality, in par-
ticular, and about the transformation of the inter-
national legal order as a whole, which, therefore,
cannot fail to have implications for the relevant cat-
egories and concepts in the science of international
law (Parlett, 2010:462). Secondly, «the established
status quo and the systematic nature of international
relations and their governing rules of international
law presupposes the diversity and the consistency of
the subjects participating in international relations»
(Traisbach, 2006:34) that could mean: if an indi-
vidual over many years «is usually associated with
the government and was not considered as an au-
tonomous subject of international law», now in this
issue international law is moving from coordination
to cooperation» (Friedmann, 1964:70). Thirdly, as
some experts conclude, «trends in the allocation of
the individual international legal personality prede-
termination predefined coordinate the development
of liberal-democratic civilization as a community
ideologically unidirectional States» (Hypywmos,
2000:4), therefore, «to deny and not see these global
changes at least pointless, but by and large it is dan-
gerous» (Hypymos, 2000:4) and in this sense, the
individual with the qualities of the individual un-
der international law, «is absolutely perfect man,
endowed with conscience and acting in accordance
with their needs and perceptions» (Maftel, Coman,
2010: 102-112).

But what is actually legal (normative) content
of the international legal personality of individuals?
What are the boundaries of this element of the sys-
tem of international law established to date, current
international legal practice in comparison with other
subjects? In addition, what are the main trends of
its development in the future? All these issues need
fleshing out in our research.

First of all, the work should focus on the variety
of terms used by the modern science of international
law and. on this basis, to disclose the essence and
meaning of each of them and determine which ones
are «appropriate» when characterizing the legal sta-
tus of the subject (person). In reality, these terms are
numerous. The most commonly known and used
ones are: respectively the «person» («individualy),
«personality», «personay, «many, «individualy», «in-
dividual person», «physical entity» and «citizen».
Based on these terms, perhaps it is conditionally
possible to speak of an established species name of
the analyzed entity, but not its generally accepted
classification. Besides international law in all sourc-
es, regulating certain aspects of the legal nature of
the legal personality specifically sets forth the gen-

International relations and international law journal. Ne3 (79). 2017 81



Definition and grounds of the international legal personality of individuals as a significant...

eral and the particular, between these concepts.
However, in the context of the regulated object or
the subject of each of the above terms represents a
logically designed their own understanding and in-
formation about the relevant phenomenon. However
in a separate, so-called indirect sources and, in par-
ticular, in scientific research, all of these terms are
often «mixed», and therefore, are used either as
complementary (mutual understanding), or as inter-
dependent concepts. For persuasiveness it is possi-
ble to note that the same word «entity» means in one
case, «person, personay, in other case — «individu-
al», «character», «natural person» (legally) and in
the third — a legal entity (according to the definition
of the French lawyer L. J. Morande — it is a Union
collective non-personal interests» (Morandere, in
contrast, however, 1. B. Novitsky believed that «the
Roman jurists had developed the notion of legal en-
tity as a special subject..» they compared it « with a
person with a physical person, and said that the or-
ganization was persona vice (instead of people)»
(HoBurkuit), was with him in solidarity and Kore-
tsky, who all believed that « legal abstraction of the
legal person — the same person as a natural person,
foreign legal persons are aliens , and foreign indi-
viduals» (Koperkmii, 1989:416 ). «Person» in turn is
the person or the person is a carrier of certain prop-
erties; «persona» in general, the same as person (in
particular person or have a special status representa-
tive); «many» — a particular person with their person-
al characteristics and has the ability; «natural per-
son» in the narrow sense can be interpreted as a
variation of the concept of «many; «individual» «in-
dividual person» means the person as an individual,
«citizen» can be understood both as a person (adult),
and in status of who has the set of rights and obliga-
tions due to the combination of constantly «support-
ed connection with any government (hence accord-
ingly ensues the concept of «citizenship» the legal
status of the individual in relation to a particular
state, expressed as a stable combination of continu-
ing mutual rights and obligations, bearing a public
character» (Byppsnosa, 2006:29). Thus, if to sum-
marize the foregoing, it can first be noted that these
terms are subject to certain distinctive features are
«the international law concerning related and equiv-
alent, and secondly they, from the point of view of
national positive law expressed characteristics of an
individual and collective subject with different
names» (byppsroBa, 2006:29) (in this case, as
stressed by Mihai G., Mihai E., «individual» (man)
defines «juridical person in civil law, the employee
in labor law, a citizen in constitutional law, civil ser-
vants in administrative law and offender in the crim-

inal law and so on, in principle, and S. Moroz, agrees
with him who writes that «the subjects of legal rela-
tions are legal relations of the parties, having mutual
rights and obligations» (Mopo3, 2005:7) and tradi-
tionally they are divided into individual and collec-
tive; thirdly, it is impossible not to notice that in
both legal systems does not exist as such uniform, or
as noted by E. I. Buryanova, neutral integrative con-
cepts , which would unite in its view, still different
aspects , expressed in all these terms. It’s hard not to
agree with the last statement made by the last au-
thor. Actually, speaking strictly from the point of
view of modern international law, the situations (or
circumstances) when mainly used terms such as
«persony, «personax» and «individualy (rarely «natu-
ral person»). In our opinion, the scope of its regula-
tion, each of them has installed both general and
sectorial norms and principles of the function and
including related in this regard, exceptions to the ap-
plication will not be able to fully claim the role of
generic concepts that expresses the essence of a per-
son before the law with all specific features. For ex-
ample, according to the position of the same author
— E.I. Buryanova the term «persony is an extremely
broad abstraction, the most abstract from the per-
sonal characteristics of a particular person, which is
the same category of «legal capacity»(bypbsiHoBa,
2006:29). Personality for its part reflects the «so-
cially necessary qualities of individual maturity, re-
sponsibility, independence» then applies, in particu-
lar, to foreigners who, by definition, E. S. Smirnova
as individuals (CmupaoBa, 2009:25) can implement
and protect recognized and guaranteed by the legis-
lator norm and the international legal order — the
rights, freedoms, responsibilities and interests), but
does not want to serve as a base for the integrated
characteristics of the person as a subject of legal re-
lations. The phrase «natural person» is also «univer-
sal» 1, as it is, with the exception of private interna-
tional law «is used only in some industries,» 2, for
example, in the context of international criminal
law, international procedural law, and therefore can-
not be regarded as «generalized theoretical catego-
ries» 3. Incompleteness and additionally a failure of
this term was emphasized in the former Soviet legal
literature. So, S. Bratus and A. loffe wrote that this
concept creates «the impression that the individual
becomes a subject of law not because of his social
qualities, not because a certain class or member of
the society, and because of its natural properties as a
psycho-physiological specimens» (Uodde,
2004:116). A somewhat different situation exists
with the use of the term «individual». According to
the views of individual researchers and Buryanova
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E. and Yu. V. Grigorovich individual «is a single
representative of the human race, which is the sub-
ject of law and as such who can act in different guis-
es» as a person and as a personality and as an indi-
vidual and as a citizen, as well as in other «legal
roles» (special legal status), so far only the concept,
is the most «well-established and frequently used»
in international law (BypsstHOBa, 2006:29)). Myself
also support this point of view, and affirm their ob-
jectivity and truthfulness. But at the same time, I
want here to emphasize that, despite the deficiencies
noted above, the term «natural person» also did not
reject or not competing with the concept of «indi-
vidual» can simultaneously be widely used in the
system, the science and practice of international law
as «a unifying category. Also on there is their objec-
tive conditions and cogent reasons, as well as the
counterarguments from other scientists. First, refer-
ring to L. J. Morandi it should be noted that indi-
viduals as individuals — the same «human beings, as
they, each separately, are subjects of rightsy (Mo-
randi, 1958:52). Secondly, they can simultaneously
speak in other «roles»: as a person, individual citi-
zen, and furthermore or moreover, as a foreigner
and the stateless person (apatride) (Morandi,
1958:52). Thirdly, we should not deny the fact (and
this is conceded by one of the above-mentioned au-
thors (E. I. Buryanova) what, no «people who would
not be individuals»(hence, it is obvious that the con-
cept refers exclusively to all persons (including
«personay), with legal personality. Fourthly, unde-
niable is the fact that individuals, and individuals
acting on its behalf. Based on the totality of this
«evidence» leads to two important conclusions. The
first conclusion : you can reasonably argue that the
term «natural person under international legal inter-
pretation unfairly given the limited scope and na-
ture. The second conclusion: along with the notion
of «individual» this category is quite legitimate to
use for the description of the legal provisions of one
or another actor in the status of the individual (citi-
zen). Accordingly, in the present study, unlike many
other similar works , in which priority and quite tra-
ditional is the use of the word ‘individual’, we give
preference to this term as the most key concept.
However, not begging (or underestimating) the role
and the meaning of the term ‘individual’ I want to
note that it is used in the context of the work as iden-
tical to «natural person» concept. Further it should
be noted that the question of international legal per-
sonality of individuals from the point of view of
methodology, is discussed in conjunction with the
definition of international law and establish a circle
of relationships that governed them. In turn, the pos-
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itive result of the legal regulation of international
relations «largely depends on the correct definition
of the circle of subjects of these relations,» (ITlanTe-
neeBa, 1983:178-187) . In this regard, if you define
international law as «a subsystem of the internation-
al system... in which it operates and the develop-
ment of» (Tynkun, 1994:7), as a system of «contrac-
tual and customary legal norms that expresses a
coherent will of its subjects and aimed at regulation
of inter-state relations for development cooperation
and strengthening peace and security» (Ycenko,
[uukapenkas, 2003:17) or as a system «of legal
rules which primarily govern the relations between
States» (Brien, 2001:13), we can definitely talk
about the exclusion of the international legal per-
sonality of individuals. If we start from the fact
that when «current international law consists of
rules and norms regulating the behavior of States
and other subjects of this law, international legal
personality which is recognized (including interna-
tional organizations and individuals) in their rela-
tions with each other» (Wallace, 2005:1-2), there-
fore, subject to regulation by international law are
recognized « all the relationships that go beyond
one state and the regulation of which is possible
only joint legal means of participants of interna-
tional relations, (Maprues, 2005), or international
relations are understood in a broad sense as the
overall connection of the members of the interna-
tional community, as «a manifestation of public
life and the conditionality of the relations defined
by the laws of development, coexistence, the re-
quirements of the international community and
dormitories, then there is already not denying the
fact that «the most striking feature of contempo-
rary transnational environment is the diversity of
subjects (actors) of international law» (KpaBueHnko,
1976:176).

Conclusions

The real actual position, when it should be
borne in mind that international law governed not
only by interstate relations, and international rela-
tions in general and « otherwise this process would
be haphazard, chaotic» therefore, restriction of the
subject of regulation of interstate international law,
servlet name relationships (even in a broad sense) is
contrary to the existing practice note currently, the
majority of specialists. Therefore, we also support
these and other authors, consider that today more
than ever, there are problems with human relations,
outside of a few States (Jessup, 1956:2), contempo-
rary international law due to a number of objective
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reasons can no longer be viewed solely interstate ~ which is just dangerous and «simply does not allow
right and in «these conditions, you must abandon  scientific thought to be responsive to the realities
the dogmatic postulate of the special role of the state  of a rapidly changing global reality» (Hemaraega,
in international relationsy(Hypymos, 2000:193),  1998:81-86).
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