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About the question of the direct 
action of the norms of the 

Constitution of the Republic of 
Kazakhstan 

The relevance of the research question of the direct action of the Basic 
Law is connected with the fact that it is a legal act which should be guided 
by the requirements of all the organs of the state, organizations, public 
associations and citizens. At the same time the principle of direct action 
is formally declared and it is not regulated in a procedural terms nor in 
the Constitution of the Republic of Kazakhstan nor in the current legisla
tion. This suggests the need to develop the concept of direct action of the 
Constitution of the Republic of Kazakhstan, which would be adequate to 
the needs of the present stage of the constitutional and legal development 
of society and the state and fully meet their needs. This concept would 
become an integral part of the theory of the implementation of the Con
stitution, which could cover the entire social mechanism of its action in 
society and state.

Key words: Constitution, the Basic Law, the principle, direct action, 
rights, freedoms, responsibilities, citizens, legal state, state organs.

Ту сі повa A.Ж.,  
Рaхимбaевa Р.М.

Қaзaқстaн Рес пуб ликaсы  
Конс ти ту циясы нормaлaры ның 

ті ке лей әре ке ті турaлы  
мә се ле сі не

Не гіз гі зaңның ті ке лей әре ке ті мә се ле сін зерт теу дің өзек ті лі
гі, оның нормaтив тік құ қық тық aкті, бaрлық мем ле кет тік оргaндaр, 
ұйымдaр, қоғaмдық бір ле стік тер жә не aзaмaттaр же тек ші лік ке aлуы 
ке рек ере же бо лып тaбылaтынды ғы мен бaйлaныс ты. Мұ ны мен қaтaр 
ті ке лей әре кет қaғидaсы формaлды түр де aнықтaлғaн жә не про цес
суaлдық мaғынaдa Қaзaқстaн Рес пуб ликaсы ның Конс ти ту циясы ның 
өзін де де, қaзір гі зaңдaрдa дa рет тел ме ген. Мұнaн қоғaм мен мем
ле кет тің конс ти ту циялыққұ қық тық дaмуы ның қaзір гі сaты сы ның 
сұрaныстaрынa жә не оның қaжет ті лі гі не то лық сәй кес ке ле aлaтын 
Қaзaқстaн Рес пуб ликaсы Конс ти ту циясы ның ті ке лей әре ке ті тұ жы
рымдaмaсын дa йын дaу қaжет ті лі гі турaлы ше шім ге ке лу ге болaды. 
Aтaлғaн тұ жы рымдaмa оның мем ле кет пен қоғaмдaғы әре ке ті бү
кіл әлеу мет тік те тік те рін қaмти aлaтын Конс ти ту цияны іс ке aсы ру 
теориясы ның құрaмдaс бө лі гі болaр еді. 

Тү йін  сөз дер: Конс ти ту ция, Не гіз гі зaң, қaғидa, ті ке лей әре ке
ті, құ қық, бостaндықтaр, мін дет тер, aзaмaттaр, құ қық тық мем ле кет, 
мем ле кет оргaндaры. 

Ту су повa A.Ж.,  
Рaхимбaевa Р.М.

К воп ро су о пря мом дей ст вии 
норм Конс ти ту ции Рес пуб ли ки 

Кaзaхстaн

Aктуaль нос ть исс ле довa ния воп ро сов пря мо го дей ст вия Ос нов
но го Зaконa связaнa с тем, что он яв ляет ся нормaтив ным прaво вым 
aктом, пред писa ниями ко то ро го долж ны ру ко во дст вовaться все 
оргaны го судaрс твa, оргa низa ции, об ще ст вен ные объеди не ния и 
грaждaне. В то же вре мя прин цип пря мо го дей ст вия про во зглaшен 
формaльно и не от ре гу ли ровaн в про цес суaль ном от но ше нии ни 
в сaмой Конс ти ту ции Рес пуб ли ки Кaзaхстaн, ни в те ку щем зaко
нодaтельст ве. Из это го сле дует вы вод о необ хо ди мос ти рaзрaбот
ки кон цеп ции пря мо го дей ст вия Конс ти ту ции Рес пуб ли ки Кaзaхстaн, 
ко торaя былa бы aдеквaтнa зaпросaм сов ре мен но го этaпa конс ти
ту ци он нопрaво во го рaзви тия об ще ствa и го судaрс твa и в пол ной 
ме ре от вечaлa его пот реб нос тям. Укaзaннaя кон цеп ция стaлa бы 
состaвной чaстью теории реaлизaции Конс ти ту ции, ко торaя моглa 
бы охвaтывaть весь со циaль ный мехa низм ее дей ст вия в об ще ст ве и 
го судaрс тве.

Клю че вые словa: Конс ти ту ция, Ос нов ной зaкон, прин цип, пря
мое дей ст вие, прaвa, сво бо ды, обязaннос ти, грaждaне, прaво вое го
судaрс тво, оргaны го судaрс твa.
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The relevance of the research question of the direct action of 
the Basic Law is connected with the fact that it is a legal act which 
should be guided by the requirements of all the organs of the state, 
organizations, public associations and citizens. Through direct ac-
tion the Constitution as the Basic Law determines the whole system 
of legal regulation of social relations in the state. At the same time 
the question of the direct action of the Constitution of the Republic 
of Kazakhstan is rather new to the internal legal science and prac-
tice. For the first time this fundamental principle was formulated in 
the Constitution of the Republic of Kazakhstan, 1993 in paragraph 
7 of its section «Fundamentals of the Constitutional System»: «The 
Constitution of the Republic of Kazakhstan has the supreme legal 
power and its norms have direct effect. Laws and other acts con-
trary to the provisions of the Constitution have no legal effect «. [1] 
In the Soviet Constitutions the principle of direct action of the Con-
stitution is not proclaimed, but nevertheless, it has been regarded 
as a legal act, «which acts directly, immediately, without knowing 
in this respect, no restrictions» [2, p.49]. According to the Russian 
scientist A. Vengerov, such a feature of the Soviet Constitution as 
standardization, allowed the judicial authorities in the past to apply 
its provisions directly, directly to the solution of specific cases, de-
spite the fact that in the Constitution of the USSR of 1936 it wasn’t 
told about it.

«Certain judges according to the scientist, exhausted with hope-
lessness, legal impasse, unable to find other ways for protection the 
rights of citizens, decided to refer to articles of the Constitution. 
But how rarely it happened «. Analyzing the practice of enforce-
ment of the standards of the Constitution by judicial authorities of 
the USSR for over 30 years, he found only a few cases of direct 
action of the Constitution of the USSR [3, page 52]. This principle 
was completely shared in the theory of all socialist countries. In the 
legal science of that time it was emphasized on the importance and 
necessity of wider use in practice of the principle of direct action of 
national constitutions. In the conditions of formation of legal state in 
our country it is necessary to abandon the common Soviet tradition 
of non-use of constitutional norms in the resolving specific cases. In 
the Constitution of the Republic of Kazakhstan of 1995 it is stated 
that it «has … direct action on the entire territory of the Republic» 
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About the question of the direct action of the norms of the Constitution of the Republic of Kazakhstan 

(parag. 2 of Art. 4), supplemented by the provision 
that «the rights and freedoms of the person and citi-
zen define the content and application of laws and 
other normative legal acts» (clause 2, article 12. 
 The principle of direct action of the Constitution 
means that:

– citizens, other natural persons legally being 
on the territory of Kazakhstan, can directly exercise 
their rights and freedoms, to protect them in the 
event of a violation, guided by the principles and 
norms of the Basic law;

– state authorities, primarily the courts and 
executive authorities are obliged to apply the provi-
sions of the Constitution to resolve specific cases, to 
use its norms for publication of normative legal acts 
and the consideration of applications of citizens and 
their associations.

In this regard, there may be doubt about the di-
rect (immediate) actions of any and all provisions 
of the Constitution, because it contains goals, stan-
dards, principles. Their direct action and regulatory 
power are manifested in the establishment of gen-
eral directions of development of fundamental so-
cial relations, under which the whole law system of 
the Republic of Kazakhstan should be based on, in-
cluding the mechanism of legal regulation. This cir-
cumstance gives the Constitution of the Republic of 
Kazakhstan the legal base of the current legislation.

G.S. Sapargaliyev notes that the direct effect of 
provisions of the Constitution means that the state 
bodies can (should) apply directly its provisions in 
the following cases if:

1) there is no special legal act regulating the 
matters to be considered by a public body;

2) although there is a special legal act, but it is 
contrary to the Constitution;

3) the constitutional provision does not contain 
any instruction to a possibility (necessity) of its ap-
plication through the adoption of a normative legal 
act that defines the rights, freedoms and duties of a 
person and citizen;

4) the provision of the Constitution does not re-
quire additional regulation [4, p. 46].

It should be noted that the direct effect of con-
stitutional norms is inherent in all methods of the 
law enforcement process. However, in all cases it 
is carried out exclusively within the constitutional 
legal relations.

We believe that the principle of direct action of 
the Constitution in the Basic law of the Republic of 
Kazakhstan is formally proclaimed and is not ad-
justed in procedural process neither in itself nor in 
the current legislation. Therefore, the rights of the 
citizens are often regulated by contradictory, unsta-

ble regulations, which often leads to corruption and 
arbitrariness of the officials. The absence of a mech-
anism of direct action of constitutional norms in law 
enforcement practice indicates under estimation (if 
not ignores) the supremacy of the Constitution.

Nihilism in regard to the constitutions, common 
in the field of state administration is the result of 
the unbelief of society to the direct effect of the Ba-
sic law, which reinforces the alienation of citizens 
from the state, practically without referring to the 
Constitution as the guarantor and the real means of 
protection of their fundamental rights and freedoms. 
N. A. Matuzov among the common reasons marked 
nihilism according to the Constitution of the Rus-
sian Federation noted the lack of (minimum) of its 
legitimacy and social base, making it difficult to se-
cure the stability of peace and harmony. « Legally 
to live according to the Constitution are all obliged. 
A significant portion of the population has a conflict 
between the internal and external persuasion need 
to comply with the Basic law» [5,p. 8]. This duality 
posed by the disparity between the declared princi-
ples and real implementation them in life is also the 
characteristic of the Constitution of the Republic of 
Kazakhstan.

The Supreme Court of the Republic of Kazakh-
stan has repeatedly made official explanations to 
courts on the issues of direct implementation of the 
provisions of the Constitution [6]. Under the article 
78 of the Constitution of the Republic of Kazakh-
stan, the courts shall not apply the laws and other 
regulatory legal acts limiting the rights and free-
doms of a person and citizen guaranteed by the 
Constitution. If the court finds that a law or other 
regulatory legal act infringes them, it is obliged to 
suspend the proceedings and address the Constitu-
tional Council of the Republic of Kazakhstan with a 
proposal to declare that law is unconstitutional The 
courts of general jurisdiction may not take into ac-
count the law that contradicts, in their opinion, the 
Constitution and make decisions based directly on 
the constitutional norm. But in this case it would 
be not about the law but about the obligation of the 
court to address the Constitutional Council with a 
request to review the constitutionality of this law, 
that would be consistent with the logic of the Article 
78 of the Constitution when considering the applica-
tion of its norms.

In the Resolution of Plenum of the Supreme 
Court of the Republic of Kazakhstan of 14.05.1998 
«On some issues of implementation of the legisla-
tion of the judiciary in the Republic of Kazakhstan» 
states: «In accordance with the requirements of para-
graph 4 of Article 4 of the Constitution the courts 
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are not entitled to use the unpublished legal acts 
concerning the rights, freedoms and responsibilities 
of citizens and to justify their decisions. Therefore 
during the proceedings the court is obliged to check 
the fact of publication of the normative legal act to 
be applied.

The courts of original jurisdiction, appellate and 
supervisory courts to fulfill the requirements of the 
Article 78 of the Constitution apply for submission 
to the Constitutional Council of the Republic of Ka-
zakhstan on the recognition as unconstitutional the 
law or other normative legal act which infringes the 
rights and freedoms of a person and citizen guaran-
teed by the Constitution at any stage of the proceed-
ings» [7].

However, the analysis of the practice of realiza-
tion the powers of the Constitutional Council of the 
Republic of Kazakhstan shows that the courts rarely 
resort to this instance. This fact is related, in our 
opinion, not so much with the excellent condition of 
the texts of normative legal acts of different levels, 
but with a certain passivity of the judiciary on this 
fundamental issue.

In order to ensure the proper role of the Con-
stitution in the life of society and every citizen, the 
legislator must ensure a clear reflection of the provi-
sions of the Constitution in the norms of laws and 
regulations, enhance the ratio of direct action of the 
norms of the Constitution by requiring the judiciary 
to refer to the substantive part of their decisions be-

sides the special standards that directly regulating 
the considered by court the legal relationship to the 
legal norms of the Basic law.

We believe that the recognition of the Constitu-
tion as an act of direct action is crucial and confirms, 
in particular, the fact that Kazakhstan is actually 
making practical steps towards the real recognition 
of the rights and freedoms as the supreme value of 
the state. At the same time, the research of some le-
gal aspects of the principle of direct action of the 
Constitution is not sufficient for the full and com-
plete understanding of the mechanism of its imple-
mentation as a whole and the determination of its 
social effectiveness. In the study of this mechanism 
it is important to use the potential of law in general 
and other sciences – history, political science, soci-
ology and social psychology.

Thus, the principle of direct action of the Consti-
tution of the Republic of Kazakhstan as a powerful 
practical tool of legal effect on all aspects of life of 
society and state is essential for the establishment of 
a legal state. This fact suggests the need to develop 
the concept of direct action of the Constitution of the 
Republic of Kazakhstan which would be adequate to 
the needs of the present stage of constitutional and 
legal development of the society and the state and 
fully meet its needs. This concept would become an 
integral part of the implementation of the theory of 
the Constitution which could cover the entire social 
mechanism of its action in the society and the state.
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