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The relevance of the research question of the direct action of the Basic
Law is connected with the fact that it is a legal act which should be guided
by the requirements of all the organs of the state, organizations, public
associations and citizens. At the same time the principle of direct action
is formally declared and it is not regulated in a procedural terms nor in
the Constitution of the Republic of Kazakhstan nor in the current legisla-
tion. This suggests the need to develop the concept of direct action of the
Constitution of the Republic of Kazakhstan, which would be adequate to
the needs of the present stage of the constitutional and legal development
of society and the state and fully meet their needs. This concept would
become an integral part of the theory of the implementation of the Con-
stitution, which could cover the entire social mechanism of its action in
society and state.
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Heri3ri 3aHHbIH TikeAeil apeKkeTi MaCeAeCiH 3epTTeyAiH 63eKTiAl-
ri, OHbIH HOPMATMBTIK KYKbIKTbIK, aKTi, OGapAbIK, MEMAEKETTIK OpraHAap,
YMbIMAQP, KOFaMABIK, BipAECTIKTED >KoHEe a3aMaTTap >KEeTeKLUiAIKKE aAybl
Kepek epexke 60AbIN TabblAaTbIHAbIFbIMEH GaAaHbICTbI. MyHbIMEH KaTap
TiKeAeln apekeT KaFuAachl (hOpMasAbl TYPAE aHbIKTAAFaH XKeHe MpoLec-
cyaAablk, MarbiHaaa KasakcraHn PecriyGamnkacbiHbiH KOHCTUTYLMSCbIHBIH
e3iHAE Ae, Kasipri 3aHAapAa AQ peTTeAMereH. MyHaH KofFam MeH Mem-
AEKETTIH, KOHCTUTYLMSAbIK-KYKbIKTbIK, AQMYbIHbIH, Ka3ipri CaTbICbIHbIH,
CYypaHbICTapblHA >X8HE OHbIH, KaXXeTTIAIriHe TOAbIK, COMKeC KeAe aAaTblH
KasakcraH Pecriybamkacbl KOHCTUTYUMSICbIHbIH, TIKEAEN opeKkeTi Ty>Kbl-
pPbIMAAMaChiH AaMbIHAQY KaXKETTIAIM Typaabl wiewiMre keayre GoAaAbl.
ATaAFaH TY>KbIpbiIMAAMa OHbIH MEMAEKET MeH KOoFamAarbl apekeTi 6y-
KiA BAEYMETTIK TeTIKTEepPiH KaMTh aAaTblH KOHCTUTYUMsHBI icKe acbipy
TEOPUSICbIHbIH KypamAac 6eAiri 6oaap eai.

Tyiin ce3aep: KoHcTuTyums, Herisri 3aH, Karnaa, Tikeaen apeke-
Ti, KyKbIK, 60CTaHABIKTap, MiIHAETTEp, a3aMaTTap, KyKbIKTbIK, MEMAEKET,
MEMAEKET OpraHAapbl.

AKTYaAbHOCTb MCCAEAOBAHMUS BOMPOCOB MPSMOro aeinctsmst OCHOB-
HOro 3aKkoHa CBSI3aHa C TE€M, YTO OH SBASETCH HOPMATMBHbIM MPABOBbIM
aKTOM, MPEANUCAHUSAMM KOTOPOrO AOAXKHbI PYKOBOACTBOBATbCSl BCe
opraHbl roCyAapcCTBa, OpraHmM3aumm, OOLECTBEHHblE OObeAMHEHUS |
rpaxkaaHe. B Toxke Bpemst NpUMHUMM MPSIMOrO AEMCTBUS MPOBO3rAALLEH
(hOPMaAbHO M HE OTPEryAMpoOBaH B MPOLIECCYaAbHOM OTHOLUEHUM HU
B camon KoHctutyumm Pecnybamkim KasaxcrtaH, HM B TeKylleM 3ako-
HoaaTeAbCTBe. M3 3TOro caeayer BbIBOA O HEOOXOAMMOCTM pa3paboT-
KM KOHUEMNUMM NpsMoro aenctems KoHctutyumumn Pecny6amnkmn KasaxcraH,
KoTopasi Obira Obl apaeKBaTHA 3anpocam COBPEMEHHOrO 3Tara KOHCTU-
TYLIMOHHO-TPABOBOr0 Pa3BMTUS OOLLECTBA M FOCYAAPCTBA M B MOAHOM
MEpe OTBeYaAa ero MnoTpeOHOCTIM. YKasaHHasi KOHUenums crasa Obl
COCTaBHOM YacCTblo TEOpUM peaAmsaumm KOHCTUTyumm, KoTopasi Moraa
Obl OXBaTbIBaTb BECb COLIMAAbHbIA MEXAHM3M ee AeNCTBMS B 06LIecTBe 1
rocysapcrBe.

KaoueBble caoBa: KoHcTuTyumsi, OCHOBHOM 3aKOH, MPUHLMIM, Mpsi-
MO€ AENCTBUE, NpaBa, CBOOOAbI, 063aHHOCTM, rPaXkAaHe, NMPaBoOBOE ro-
CYAAPCTBO, OpraHbl roCyAapcTBa.
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The relevance of the research question of the direct action of
the Basic Law is connected with the fact that it is a legal act which
should be guided by the requirements of all the organs of the state,
organizations, public associations and citizens. Through direct ac-
tion the Constitution as the Basic Law determines the whole system
of legal regulation of social relations in the state. At the same time
the question of the direct action of the Constitution of the Republic
of Kazakhstan is rather new to the internal legal science and prac-
tice. For the first time this fundamental principle was formulated in
the Constitution of the Republic of Kazakhstan, 1993 in paragraph
7 of its section «Fundamentals of the Constitutional System»: «The
Constitution of the Republic of Kazakhstan has the supreme legal
power and its norms have direct effect. Laws and other acts con-
trary to the provisions of the Constitution have no legal effect «. [1]
In the Soviet Constitutions the principle of direct action of the Con-
stitution is not proclaimed, but nevertheless, it has been regarded
as a legal act, «which acts directly, immediately, without knowing
in this respect, no restrictions» [2, p.49]. According to the Russian
scientist A. Vengerov, such a feature of the Soviet Constitution as
standardization, allowed the judicial authorities in the past to apply
its provisions directly, directly to the solution of specific cases, de-
spite the fact that in the Constitution of the USSR of 1936 it wasn’t
told about it.

«Certain judges according to the scientist, exhausted with hope-
lessness, legal impasse, unable to find other ways for protection the
rights of citizens, decided to refer to articles of the Constitution.
But how rarely it happened «. Analyzing the practice of enforce-
ment of the standards of the Constitution by judicial authorities of
the USSR for over 30 years, he found only a few cases of direct
action of the Constitution of the USSR [3, page 52]. This principle
was completely shared in the theory of all socialist countries. In the
legal science of that time it was emphasized on the importance and
necessity of wider use in practice of the principle of direct action of
national constitutions. In the conditions of formation of legal state in
our country it is necessary to abandon the common Soviet tradition
of non-use of constitutional norms in the resolving specific cases. In
the Constitution of the Republic of Kazakhstan of 1995 it is stated
that it «has ... direct action on the entire territory of the Republic»
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(parag. 2 of Art. 4), supplemented by the provision
that «the rights and freedoms of the person and citi-
zen define the content and application of laws and
other normative legal acts» (clause 2, article 12.

The principle of direct action of the Constitution
means that:

—  citizens, other natural persons legally being
on the territory of Kazakhstan, can directly exercise
their rights and freedoms, to protect them in the
event of a violation, guided by the principles and
norms of the Basic law;

— state authorities, primarily the courts and
executive authorities are obliged to apply the provi-
sions of the Constitution to resolve specific cases, to
use its norms for publication of normative legal acts
and the consideration of applications of citizens and
their associations.

In this regard, there may be doubt about the di-
rect (immediate) actions of any and all provisions
of the Constitution, because it contains goals, stan-
dards, principles. Their direct action and regulatory
power are manifested in the establishment of gen-
eral directions of development of fundamental so-
cial relations, under which the whole law system of
the Republic of Kazakhstan should be based on, in-
cluding the mechanism of legal regulation. This cir-
cumstance gives the Constitution of the Republic of
Kazakhstan the legal base of the current legislation.

G.S. Sapargaliyev notes that the direct effect of
provisions of the Constitution means that the state
bodies can (should) apply directly its provisions in
the following cases if:

1) there is no special legal act regulating the
matters to be considered by a public body;

2) although there is a special legal act, but it is
contrary to the Constitution;

3) the constitutional provision does not contain
any instruction to a possibility (necessity) of its ap-
plication through the adoption of a normative legal
act that defines the rights, freedoms and duties of a
person and citizen;

4) the provision of the Constitution does not re-
quire additional regulation [4, p. 46].

It should be noted that the direct effect of con-
stitutional norms is inherent in all methods of the
law enforcement process. However, in all cases it
is carried out exclusively within the constitutional
legal relations.

We believe that the principle of direct action of
the Constitution in the Basic law of the Republic of
Kazakhstan is formally proclaimed and is not ad-
justed in procedural process neither in itself nor in
the current legislation. Therefore, the rights of the
citizens are often regulated by contradictory, unsta-

ble regulations, which often leads to corruption and
arbitrariness of the officials. The absence of a mech-
anism of direct action of constitutional norms in law
enforcement practice indicates under estimation (if
not ignores) the supremacy of the Constitution.

Nihilism in regard to the constitutions, common
in the field of state administration is the result of
the unbelief of society to the direct effect of the Ba-
sic law, which reinforces the alienation of citizens
from the state, practically without referring to the
Constitution as the guarantor and the real means of
protection of their fundamental rights and freedoms.
N. A. Matuzov among the common reasons marked
nihilism according to the Constitution of the Rus-
sian Federation noted the lack of (minimum) of its
legitimacy and social base, making it difficult to se-
cure the stability of peace and harmony. « Legally
to live according to the Constitution are all obliged.
A significant portion of the population has a conflict
between the internal and external persuasion need
to comply with the Basic law» [5,p. 8]. This duality
posed by the disparity between the declared princi-
ples and real implementation them in life is also the
characteristic of the Constitution of the Republic of
Kazakhstan.

The Supreme Court of the Republic of Kazakh-
stan has repeatedly made official explanations to
courts on the issues of direct implementation of the
provisions of the Constitution [6]. Under the article
78 of the Constitution of the Republic of Kazakh-
stan, the courts shall not apply the laws and other
regulatory legal acts limiting the rights and free-
doms of a person and citizen guaranteed by the
Constitution. If the court finds that a law or other
regulatory legal act infringes them, it is obliged to
suspend the proceedings and address the Constitu-
tional Council of the Republic of Kazakhstan with a
proposal to declare that law is unconstitutional The
courts of general jurisdiction may not take into ac-
count the law that contradicts, in their opinion, the
Constitution and make decisions based directly on
the constitutional norm. But in this case it would
be not about the law but about the obligation of the
court to address the Constitutional Council with a
request to review the constitutionality of this law,
that would be consistent with the logic of the Article
78 of the Constitution when considering the applica-
tion of its norms.

In the Resolution of Plenum of the Supreme
Court of the Republic of Kazakhstan of 14.05.1998
«On some issues of implementation of the legisla-
tion of the judiciary in the Republic of Kazakhstan»
states: «In accordance with the requirements of para-
graph 4 of Article 4 of the Constitution the courts
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are not entitled to use the unpublished legal acts
concerning the rights, freedoms and responsibilities
of citizens and to justify their decisions. Therefore
during the proceedings the court is obliged to check
the fact of publication of the normative legal act to
be applied.

The courts of original jurisdiction, appellate and
supervisory courts to fulfill the requirements of the
Article 78 of the Constitution apply for submission
to the Constitutional Council of the Republic of Ka-
zakhstan on the recognition as unconstitutional the
law or other normative legal act which infringes the
rights and freedoms of a person and citizen guaran-
teed by the Constitution at any stage of the proceed-
ings» [7].

However, the analysis of the practice of realiza-
tion the powers of the Constitutional Council of the
Republic of Kazakhstan shows that the courts rarely
resort to this instance. This fact is related, in our
opinion, not so much with the excellent condition of
the texts of normative legal acts of different levels,
but with a certain passivity of the judiciary on this
fundamental issue.

In order to ensure the proper role of the Con-
stitution in the life of society and every citizen, the
legislator must ensure a clear reflection of the provi-
sions of the Constitution in the norms of laws and
regulations, enhance the ratio of direct action of the
norms of the Constitution by requiring the judiciary
to refer to the substantive part of their decisions be-

sides the special standards that directly regulating
the considered by court the legal relationship to the
legal norms of the Basic law.

We believe that the recognition of the Constitu-
tion as an act of direct action is crucial and confirms,
in particular, the fact that Kazakhstan is actually
making practical steps towards the real recognition
of the rights and freedoms as the supreme value of
the state. At the same time, the research of some le-
gal aspects of the principle of direct action of the
Constitution is not sufficient for the full and com-
plete understanding of the mechanism of its imple-
mentation as a whole and the determination of its
social effectiveness. In the study of this mechanism
it is important to use the potential of law in general
and other sciences — history, political science, soci-
ology and social psychology.

Thus, the principle of direct action of the Consti-
tution of the Republic of Kazakhstan as a powerful
practical tool of legal effect on all aspects of life of
society and state is essential for the establishment of
a legal state. This fact suggests the need to develop
the concept of direct action of the Constitution of the
Republic of Kazakhstan which would be adequate to
the needs of the present stage of constitutional and
legal development of the society and the state and
fully meet its needs. This concept would become an
integral part of the implementation of the theory of
the Constitution which could cover the entire social
mechanism of its action in the society and the state.
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