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Specific features of EU external relations law

The issue discussed in this article is the EU law in its external relationsafter the entry into force of
the Treaty of Lisbon. In the law of EU in external actions there are some special features and exceptions
which are found only after comparing the provisions of TEU and TFEU, and analyzing the practice of
exercising EU its competences. Although the Lisbon Treaty recently expanded the scope of external
exclusive EU competence, there are some exceptional moments, as in fransport policy which is outside the
scope of the CCP and the external competence is shared between the EU and the Member States or the
Development policy which is exercised under shared competence, albeit with the caveat that the exercise
of EU competence in relation to development cooperation and humanitarian aid does not pre-empt the
Member States from exercising their competence. The broad scope of CFSP gives rise fo the question
about a borderline between the CFSP and other external policies of the EU. The title of conclusion of
international agreements also has exceptional moment in area of mixed agreements which is made on the
basis of the EU and Member State’s joint participation.
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A. Tycyn6ekoBa
EO cbIpTKbl KaTblHacTap KYKbIFbIHbIH, epeKlenikrepi

Makanaga EO-H xanbiKapanblK KaTblHacTapAarbl KyKblIFbIHbIH JInccaboH WapTbiHbIH KYLUKe eHreH-
HeH KeRiHri yaKbITbIHAAFbl epeKLluenikTepi KapacTbipbinFaH. EO KyKbIfblHAA e3relleniktep MeH epeKlue-
niktep 6ap, onap Tek EO-H Heri3iH Kanaylubl eKi lWwapT KafuganapbliH canbicTbipa oTbipa xaHe EO Ky3bipe-
TiH icKe acbIpy TaXipubeciH Tanaal Kene anKbiHganagbl. JluccaboH wapTtbiHbiH EO-H cbIpTKbI aipbIKLLa
Ky3bIpeT canacblH KeHiTKeHiHe KapamacTaH, epeklue araannap ani ge 6ap: Kenik cascatbl OpTak cayaa
cascart canacblHaH TbiC WbIFapbulFaH xaHe EO neH mMylue MemeKeTTep apacbiHAafbl HipieckeH Ky3blpeTi
apKblbl XKy3ere acagbl; HeMece [lamy cafcaTbiHAaFbl BipneckeH Ky3blpeTiHiH e3reweniri, on EO-H JambiTy
MaKcaTblHAaFbl bIHTBIMAKTACTbIK NeH NyMaHUTapIibIK KBMeK cananapblHAafbl Ky3blpeTi MyLle MeMIKeTTe-
PiHiH ©3 Ky3bIpeTTepiH iCKe acblpyAbl TOKTaTNanabl AereH eckeptymeH xy3ere acagbl. OCKC ayKbIMbIHbIH,
KeHZiri ywiH oHbIH aHe EO-H 6acKa cbIpTKbl icTep cananapbl apacbiHAafbl LeKapachl Typasibl Macesieci
TyblHAANAbL XanblKapablK WapTTap xacacy ancbl ja epeKLlue xafaannapra ve, apanac waptrap EO nex
Mylle MeMneKeTTepAiH Gipnecin KaTbicybIMeH Xacanaabl.

TyitiH ce3pep: EO KyKbifbl, cbipTKbl Ky3bipeT, OCKC, xanbikapanbIK wapTtrap.

A. TycynbekoBa
Oco6eHHocTu npaBa EC Bo BHEeWHUX CHOWEHUAX

B aaHHoOI cTaTbe paccmaTprBatoTeA ocobeHHocTv npaBa EC B MeXxayHapoAHbIX OTHOLLEHMAX B NOCT-
JlnuccaboHckoM nepuoge. B npase EC Bo BHELWHUX CHOLWEHUAX UMelOTCA 0COBEHHOCTM U UCKIIOYeHUS,
KOTOpble BbIABNATCA TONbKO nocne cpaBHeHus nonoxeHnin IEC n APEC, n aHann3a npakTUKKM ocylle-
CTBNEHUA nonHoMounin EBponeiickum coto3om. He cMoTps Ha To, 4To JlInccaboHcKun gorosop paciu-
pvn cdepy BHeWHen UCKNoUYnTeNnbHOM KomneTeHumn EC, ecTb HeKoTopble MCKNOUYUTENIbHbIE MOMEHTBI:
TpaHcnopTHasA NoNMTMKa, KoTopas HaxoanTcA BHe chepbl O6LLel TOproBoi NOAUTUKM 1 ocyLecTBNAeTCA
COBMECTHOI BHeLIHel KoMneTeHTHOCTbIo, pacnpesensemont mexay EC n NocypapctBamu-uneHamu; unm
ocyllecTB/ieHMe COBMECTHOM KoMmneTeHUuMu B [lonnTuKe pasBuUTMA C OrOBOPKOW, YTO OCYLLEeCTBeHMe
komneteHuunn EC B oTHoweHnn CoTpyaHmMyecTBa B LieNsAX pa3BUTUA U F'yMaHUTapHOM NOMOLLM He npe-
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AOTBpaLLaeT ocyLlecTBeHNA rocyaapcTBamm-uneHamm nx komneteHuunin. Linpokas cdepa npumeHeHms
OBT1B BbI3biBaeT Bonpoc o rpaHuue mexay OBIMB n apyrumu chepamum BHewHux aen EC. Coepa 3aknto-
YeHWA MeXAyHapOoAHbIX COrNaleHU TaKKe UMeeT UCKIIUNTENIbHbI MOMEHT B CMeLLaHHbIX coriatle-
HMAX, KOTOpble 3aKtoYaTcA Ha ocHoBe coBMecTHOro yyactua EC v rocysapcTe-uneHos.

KnioueBbie cnoBa: npaso EC, BHewHAa komneteHuns, OBIB, mexayHapoaHble forosopa.

Introduction

The EU external relations law like as general EU
law is complex and has specific features. As many
European scholars describe, the European foreign
policy is as encompassing all non-communitarised
cross-border policies of the European Union institu-
tions plus those of the Member States [1]. The EU
external relations law based on the main two docu-
ments: Treaty on EU and Treaty on the Functioning
of the EU. Both treaties «have the same legal val-
ues» (Article 1(3) of the TEU). In those treaties the
Union has explicitly been attributed legal personal-
ity (Article 47 of the TEU) within the limits of the
competences conferred to it by the Treaties based
on principle of conferral (Article 5(1) of the TEU).
Therefore, within those limits, although not a states,
the European Union is a subject of international law.

Pursuant to Article 1(3) of the TEU «The Union
shall replace and succeed the European Communi-
ty». And in accordance with international law, the
succession that has taken place has had the effect of
the replacement of the former European Commu-
nity and the continuation of the Union by the new
Union in the responsibility for international rela-
tions. The Union possesses several types of external
competences. So in external relations even the EU is
granted legal authority, it has along with exclusive
competence also has shared competences, which is
exercised by EU and Member States.

In this article the EU external relations law con-
sidered in the period after the entry into force of the
Lisbon Treaty, as interesting noticed by scholars
«after depillarization» [2] of the European Union.
The Treaty of Lisbon marks a new stage in the de-
velopment of EU law. In this regard, it makes the
research of a new generation of students studying
the law of EU much easier, because we deal with
already have enough precisely formulated into a
single mechanism of EU law in external relations.

There are some specific provisions in CFSP
and in concluding the mixed agreements which
based on shared competence of EU and Member
States. Despite exceptional moments, the Europe-
an Union being a subject of international law may
act in international arena, conclude international
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agreements, is legally responsible according to in-
ternational law, and possesses a right of legation.
The purpose of this article is to describe the ex-
ternal competences of the EU and give expanded
explanation to some exceptional moments in the
EU external relations law.

EU’s competence in external relations

The EU external competence is being founded
on the principle of conferred powers, which means
that the EU may act only when there is a legal basis
for action provided in the Treaties. As ECJ stated
in ERTA case «the community shall enter into any
negotiations with third countries which may prove
necessary for the purpose of implementation the
regulation». In Kramer case ECJ had the same view
that EC’s have external competence when the internal
regulation’s implementation need for «using» this
competence. After ERTA and Kramer cases it was
clear the existence of EC’s external competence,
however, doubts persisted whether international
competence existed in the absence of either express
conferral of external power or the actual adoption of
common international rules. Opinion 1/76 was the
final ambitious step in this expansive articulation
of the implied powers doctrine: «for the EU to
have external competence in a certain field it is
not necessary for it to have exercised its internal
competence in that field, the very existence of such
international competence is sufficient» [3].

The Union possesses several types of external
competences. Exclusive competence is exercised
in area of customs union, conservation of marine
biological resources, common commercial policy
monetary policy on the euro, competition rules for
the functioning of the internal market. The first tree
areas have in the past identified as areas of exclusive
competence by the ECJ, in those areas the conclusion
of international agreements is part and parcel of the
EU’s policies. Shared competences between the
Union and its Member States is exercised in the areas
of internal market, social policy, economic, social
and territorial cohesion, agriculture and fisheries,
environment, consumer protection, transport,
energy, and the areas of development cooperation
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and humanitarian aid. The Member States exercise
their competence to the extent that the Union has
not exercised its competence, the Member States
shall again exercise their competence to the extent
that the Union has decided to cease exercising its
competence. And according to Title V Chapter 2 of
the TEU in Common Foreign and Security Policy
EU’s competence is exercised according to specific
provisions. When the TEU and TFEU confer an
exclusive competence in a certain area, only the EU
may legislate and adopt legally binding acts. Thus, in
a field where the powers of the Union are exclusive,
the Member States have no independent role to play
on the international stage. Even when the EU has not
yet exercised its exclusive competence, the Member
States may not act or legislate, unless they have
been so empowered by the EU, or when they are
implementing EU measures that instruct them to act
or legislate. However, as Henri de Waele claims «in
practice, most of the external activities of the Union
have so far pertained to fields in which competence
was shared. Shared competences necessitate a
tandem approach of the EU and the Member States
with regard to the issues at stake, as well as a joint
effort in the relevant multilateral forums» [4].

Although the Lisbon Treaty recently expanded
the scope of external exclusive EU competence,
EU exercises external competence in four broad
fields of external actions and in special field of
the CFSP. Four broad fields of external actions
are Common commercial policy; Association,
partnership,  cooperation and neighborhood
polices; Development, technical cooperation and
humanitarian aid; external dimension of other
international policy. In each of this area EU has
different types of external competences. Under
Article 216 (1) TFEU every policy of the EU has a
potential external dimension, including fields such
as social policy, environmental policy and AFSJ.
This provision is like a textual formula of Article
3 (2) TFEU on EU exclusive implied powers, but
it seems to refer only to the existence of external
competence, not to its exclusive nature. For better
describing them it was made the list below.

The Common commercial policy:

Trade in goods — exclusive competence by
basis of Opinion 1/94, but even ECJ decided that all
WTO agreements on trade in goods fell within the
EU’s CCP, the Member States in principle retained
their competence over other modes of supplying
services [5].

Trade in services — exclusive external
competence, according to the Article 207(1) of

TFEU), but Article 207 (4) (3) TFEU provides
exceptionally for unanimity in the field of trade in
cultural, audiovisual, social, educational and health
services [6].

The commercial aspects of intellectual property,
foreign direct investment — exclusive external
competence [7];

Transport policy — shared competence between
EU and Member states under Article 4(2)(g) of
TFEU and remains outside the scope of CCP
(Article 207 (5) TFEU);

Association agreements — shared competence,
despite the fact that pursuant to the provision of
Article 218 (6)(i) TFEU the Council after obtaining
the consent of the European Parliament shall adopt
the decision concluding the association agreements,
nearly all this agreements were concluded as mixed
agreements [8] (which will be discussed in the third
part of this article);

The third field of EU external actions:

Development policy — shared competence,
albeit with the caveat that the exercise of EU
competence in relation to development cooperation
and humanitarian aid does not pre-empt the Member
States from exercising their competence. Certain
Treaty provisions are framed in terms of the EU and
Member States coordination their action in relation
to development cooperation and humanitarian aid
programmes [9] (according to the Article 210 of
TFEU);

Economic, financial and technical cooperation
with third countries — shared competence. Because
even it is not included in the list of areas coming
within shared competence in Article 4 (2) of TEU,
the Article 4 (1) of TEU states that if an area does
not come within exclusive competence or within
the category where the EU is limited to supporting,
coordinating or supplementing Member States
action it is considered as shared competence area.

Humanitarian aid - shared competence.
Because it also does not fall within the category
of exclusive or shared competence as mentioned
above. But it should be noted that notwithstanding
inclusion within shared competence, this still leaves
open the precise scope of the EU’s competence in
this area. It means that the EU is empowered to
establish the framework within which humanitarian
aid operations are to be conducted.

External dimension of other international policy:

Environmental policy — shared competence
(Article 191 (4) of TFEU);

Social policy — exclusive competence. Only
where there is EU legislation which could be
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affected by the provisions of the international
agreement (according to the provision of Article
3(2) TFEU);

Energy policy — shared competence (Article
194 TFEU);

Areas of freedom, security and justice (AFSJ)
— shared competence (under Article 4 (2)(j) TFEU;

When it is discussing the competence of EU in
external relations, it should be noted, that The Court
of Justice possesses competence under the Article
19 of the TEU and hence as a matter of international
law to ensure that «in the interpretation and
application of the Treaties the law is observed». The
Court therefore determines the status and scope of
the legal obligations that flow from the application
of Union laws and hence the legal effects deriving
from the doctrine of Union law supremacy.

Specific provisions in CFSP

Foreign and security policy is governed by
the special and specific procedural rules. They are
set and enforced by the European Council and the
Council of Europe, acting on the basis of unanimity,
unless otherwise provided by special treaties and
regulations. The main difference between this two
bodies’ authority is that European Council defines
general guidelines in CFSP, whereas the Council of
Europe frames and takes the decisions for defining
and implementing it on the basis of the European
Council’s guidelines (Article 22 of the TEU).The
implementation of decisions rests with the High
Representative and the Member States of the EU.
Functions of the European Parliament and the
Commission in this area are limited to a maximum
narrowed and regulations on specific issues
contained in the agreements. This is highlighted by
the fact that the provisions on CFSP are included in
Title V of the TEU whereas all other areas of the
EU’s external action are laid down in Part V of the
Treaty on the TFEU.

However the legal source of EU competence in
CFSP is provided by the Article 2 (4) TFEU that the
Union shall have competence, in accordance with
the provisions of the TEU, to define and implement
a common foreign and security policy, including the
progressive framing of a defense policy. The nature
ofthis EU’s competence is not clear clarified whether
it shared or not between EC and Member States. For
the question «why Treaty drafters did not clearly
define CFSP as shared with the Member States»
Eeckhout argues that «one reason for this may be
that shared competence is described as having a
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pre-emptive effect, according to the Article 2(2)
TFEU in areas of shared competence, the Member
States shall exercise their competence to the extent
that the Union has not exercised its competence and
both EU and the Member States have competence to
legislate and adopt legally binding acts; but Article
24 (1) TEU excludes the adoption of legislative acts
within the scope of the CFSPy» [10]. Then the CFSP
is not shared competence, because it is not an area
of general law-making where the EU’s acts have a
pre-emptive effect on national competence.

The matters of the scope of CFSP competence is
defined in Article 24(1) TEU as covering «all areas
of foreign policy and all questions relating to the
Union’s security, including the progressive framing of
a common defense policy that might lead to a common
defense». However, CFSP does not cover the aspects
of foreign policy that are dealt with by the TFEU, such
as matters relating to trade or the environment. This
TEU provision shows that the scope of CFSP is too
broad and gives rise to the question about a borderline
between the CFSP and other external policies of the
EU. This problem even within the newly integrated EU
with its single legal personality is further underscored
by the improved clause governing the relationship
between the two fields of EU external actions.

The Article 40 TEU now sets the CFSP on an
equal footing with all other EU policies and provides
that neither shall affect the other. Before adoption
of the Lisbon Treaty the priority was given to the
Community’s powers in other external actions over
the CFSP. It reinforced by ECJ in ECOWAS case
decision, where the Court found that a measure
designed to combat the proliferation of small arms
and light weapons in Western Africa could not be
adopted under the CFSP provisions because it equally
concerned the application of the Union’s competence
in the field of development cooperation [11]. The
EU under former Article 47 TEU had to respect the
competences of the Community, whether exclusive
or not, even if they had not been exercised.

Nevertheless the main difference between
CFSP and EU’s other external policies is the nature
of their legislative instruments. Despite the fact that
the adoption of legislative acts within the scope of
the CFSP is excluded, the Article 25 TEU stipulates
that the EU shall conduct the CFSP by defining
general guidelines, adopting decisions which define
actions and positions to be undertaken by the EU,
or adopting decisions defining arrangements for
implementation of it has been argued that CFSP
instruments are best understood as «international
law decisions» [12], which bear a close affinity to
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EU law in that they are binding upon both Member
States and the EU institutes and are adopted by the
Council as the primary decision-making body.

Another specific moment in CFSP is that
the ECJ has no jurisdiction with respect to its
provisions. However, CFSP activities do not escape
judicial supervision entirely. If a legal issue arises
concerning the meaning of Article 218 of TFEU in
relation to CFSP agreement, the ECJ would have
jurisdiction to address it [13]. Three situations
where ECJ has jurisdiction are:

Reviewing the legality of restrictive measures
against natural or legal persons adopted under the
CFSP provisions;

Reviewing whether a proposed agreement is
compatible with the Treaties;

Monitoring compliance with Article 40 TEU to
determine whether the CFSP or ordinary EU law
prevails in cases where the matter is contested.

EU’s authorityin concluding theinternational
agreements

The legal source of EU’s authority in conclusion
of international agreements are the Article 216
of TFEU which clarifies whether the EU has
competence to conclude international agreements
and the Article 3 (2) of TFEU where it is stated
whether that competence is exclusive or not.

According to the Article 216 of the TFEU the
Union may conclude agreements with one or a group
of third countries or international organizations,
if it is envisaged by the founding treaties or if their
detention is necessary to achieve the goals envisaged
by the founding treaties or other legally binding acts
of the Union, and if it is necessary due to changes in
content and meaning of the general rule of EU law.
If an international agreement is made pursuant to
Article 216 of TFEU on the ground that it is necessary
to achieve a Union objective within the framework of
a Union’s policy, this will probably be interpreted as
exclusive competence for the purpose of Article 3(2)
of TFEU on the ground that the agreement is necessary
to enable the EU to exercise its internal competence.
However, as cited by Eeckhout analysis of Tizzano
AG in his Opinion in the Open Skies cases, the decision
on such necessity is to be taken by the competent EU
institutions in accordance with Treaty procedures [14].
Nowadays in the sphere of conclusion of international
treaties the Council is the main decision-maker
pursuant to the Article 218 TFEU.

The first step of the procedure, negotiation of an
agreement is the task of the Commission which initiates

the whole process, albeit under the political leadership
of the European Council. Here it should be noted that
pursuant to the Article 218 (3) TFEU in the case of an
agreement which relates exclusively or principally to
the CFSP, the High Representative has exclusive power
to recommend the opening of negotiations.

Outside the scope CFSP agreements involves
the participating of European Parliament.
According to the Article 218 of the TFEU, the
decision concluding the agreement is adopted by the
Council after obtaining the consent of the European
Parliament in the following cases: association
agreements, agreements on EU accession to the
Council of Europe’s Convention on Human Rights,
agreements establishing a specific institutional
framework, agreements with important budgetary
implications, agreements concerning fields to which
either the ordinary procedure applies or where the
consent by the European Parliament is required
in the case of the special legislative procedure. In
other cases the Council concludes an agreement
after consulting with the EP. The procedures
relating to derogations or modifications of
international agreements, suspension of agreements
or the establishment of positions to be adopted in
a body set up by an agreement do not offer any
particularity. The European Parliament shall be
«immediately and fully informed at all stages of the
procedure» (Article 218(10) of the TFEU). Except
with regard to commercial policy agreements which
are negotiated and concluded in accordance with
Article 207 of the TFEU, agreements are negotiated
and concluded in accordance with the procedure
laid down in Article 218 of the TFEU.

However there are four exceptional cases in
which unanimity is required:

When the agreement covers a field for which
unanimity is required for the adoption of internal rules;

When it concerns an association agreement
referred to in the Article 217 TFEU;

When a cooperation agreement is concluded
with a country which is officially a candidate for
the accession;

Agreement on accession to the European
Convention on Human Rights which will enter
into force only after it has been approved by the
Member States in accordance with their respective
constitutional requirements.

In the title of concluding of international
agreements by EU the particular position is taken
by the mixed agreements, which have as contracting
parties both the EU and the Member States. This
kind of conclusion is made on the basis that the EU
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and Member state’s joint participation is required,
because not all matters covered by the agreement fall
exclusively within EU competence or exclusively
within Member States competence. Another case
when a mixed agreement could be used is where
competence over the subject matter of the agreement
is shared between the EU and the Member States.

The detailed typology of mixed agreements
on the basis of the nature of the competence given
by Rosas attracts attention. He distinguished
between parallel and shared competence: parallel
competence implies that the EU’s participation in
agreement is just like that of any other contracting
party and has no direct effect on the rights and
obligations of Member States, whereas the shared
competence entails some division of rights and
obligations contained in the agreement [15].

According to Article 216 (2) the agreements
concluded by the Union are binding upon the institutions
of the Union and on its Member States. The main aim
of this provision is the reducing risk that Member
States’ action might contribute to the international
responsibility of the EU by omitting executing measures
or by adopting legislation incompatible with provisions
contained in agreements concluded by the EU through
the application of the principle of supremacy regardless
of the rank that international obligations might assume
in Member States’ legal orders [16].

Conclusion

The EU has is one of the most important role in
the international arena and its influence does not stop

to increase. The intention of Treaties drafters to make
EU external relations law more systematized realm
is demonstrated by including into the provisions of
Treaties the preceding decisions of ECJ which relates
to the Union’s external competence. Nonetheless the
wide scope for external actions goes on to be with
exceptional reservations. The existing of shared
competence in some areas of external policies and
adopting the adding Declaration to the Lisbon
Treaty which mentions the CFSP none affection to
the responsibilities of the Member States show the
reluctance of Member States to give to the EU sheer
legal authority. In a field where the powers of the
Union are exclusive, the Member States have no
independent role to play on the international stage.
Even when the EU has not yet exercised its exclusive
competence, the Member States may not act or
legislate, unless they have been so empowered by the
EU. However, in the history of adopting agreements
on association there was only practice of exercising
shared competence. Despite the fact that the Union
may conclude agreements with one or a group of
third countries or international organizations and
agreements may be concluded if it is necessary to
achieve the objectives of the EU, the mixity will
continue to be possible even in respect of areas in
which the TFEU declares that the Union has exclusive
competence but which are not entirely covered by
this competence. The facts described above has
proved that the internal political terms define the EU
external relations law and that it will be very difficult
for the Union’s external action to step to the stage of
the strong common foreign policy.
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