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REVISITING DETERRENCE THEORY IN THE CONTEXT
OF GLOBALIZATION: AN ANALYSIS OF «CRIME SUBSTITUTION»
AS A STARTING POINT

Deterrence theory plays an important role in controlling crime and is one of the ideological founda-
tions of the criminal justice system. Globalization has had a significant impact on traditional crimes and
crime methods, and crime substitution among countries has gradually become a norm phenomenon.
Whether in the dimension of crime cost calculation, the dimension of sanction method, or the dimension
of individual diversity consideration, deterrence theory has varying degrees of deficiencies and cannot
effectively combat the problem of crime substitution among countries. The purpose of deterrence is to
reduce the absolute number of crimes, rather than to transfer the crimes to other countries or regions.
Therefore, the deterrence theory should be revised to respond to the need to reduce crime in the era of
globalization. First, we should rationally recognize that crime substitution is a costly process; second,
we should introduce criminological research methods into deterrence theory and focus on individual dif-
ferences; finally, we should rationally recognize the deterrent effect of non-legal sanctions on potential
criminals.

Deterrence theory must evolve to address the complexities of crime in the globalized era. Rather
than merely transferring crime across borders, deterrence theory should focus on reducing crime glob-
ally, including emerging threats such as terrorism and cybercrime. These developments call for innova-
tions in deterrence theory to effectively prevent crime in a rapidly changing world.

Keywords: crime substitution, deterrence, crime costs, non-legal factors, morality.
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JXKahaHnaaHy xafraaiblHAQ GyATapTNay TEOPUSICbIH KaiTa Kapay:
«KbIAMbBICTbI aybICTbIPYAbI» TAaAAQY 6AacTankbl aAFbILLIAPT PeTiHAE

ByATapTnay TEOpPUSICbl KbIAMBICTbI 6aKbIAQyAd MaHbI3AbI POA aTKAPaAbl XX8HE KbIAMBICTbIK, COT
TOPEAITi >KYMECiHIH MAEOAOIMAABIK, HEri3AepiHiH 6ipi 60AbIN TabbiAaabl. XKahaHAaHy ASCTYPAI KbIAMBIC
MeH KbIAMBICTbIK, 8AICTepre anTapAbIKTal acep eTTi XoHe eAAep apacbiHAAFbl KbIAMBICTbI aAMACTbIPY
6ipTe-6ipTe KaAbIMTbI XarAaiFa anHaAAbl. ByATapTnay TeEOpUsICbl KbIAMBIC KYHbIH €CenTey eAleMiHAE,
CaHKUMSIAQP OALUEMIHAE HeMece >KeKe OPTYPAIAIKTI KApacTbipy OALIEMIHAE OpPTYPAI Aspexeae
KeMUIIAIKTepre e XeHe eAAep apacbiHAAFbl KbIAMBICTbI aAMACTbIpy npobAemacbiMeH THIMAI Kypece
aAMaiAbl. byATapTnay makcatbl — KbIAMbICTbI 6aCKa EAAEPre HEMECe aiMakTapfa TacbiMarAay emec,
abCoAIOTTI caHAap 6oibiHIWIA KbIAMBICTbI a3aiTy. CoHAbIKTaH >ahaHaaHy A8YipiHAEri KbIAMBICTbI
azanTy KaKeTTiAIriHe xkayan 6epy yLliH Texkey TEOPUSICbIH KanTa Kapay kepek. bipiHLiAeH, KbIAMbICTbI
AAMACTbIPYAbIH KbIMOATKA TYCETiH MPOLECC eKEeHiH YThIMAbI TYCiHY, eKiHLLiAEH, TOCKAYbIAAbIK, TEOPUSFa
KPUMMHOAOTUSIABIK, 3epTTey SAICTEPiH eHri3y >K8He eH COHbIHAQ, 3aHCbI3 CaHKUMSAAPABIH bIKTUMAaA
KbIAMBICKEPAEPre TOCKAYbIAAbIK, 8CEPIH YTbIMAbI TYCiHY.

>KahanaaHy AsyipiHAEri KBIAMBICTbIH KYPAEAI MOCEAEAEpPIH wiewly yiiH GyATapTnay Teopusichl
Aamybl Kepek. KbIAMBICTbI TeK LIeKapaAapbiH aybICTbIPbIN KaHa KOMMan, 6GyATapTrnay Teopuschl
>KahaHABIK, ayKbIMAAFbl KbIAMBICTbI, COHbIH ilIIHAE AQHKECTIK >XOHEe KMOBEPKbIAMbBIC CUSIKTbI >KaHa
KayinTepAi azanTyFa Ha3ap ayAapybl kepek. bya Te3 e3repeTiH aAeMAEe KbIAMBICTbIH TMIMAI aAAbIH any
YLiH ByATapTray TEOPUSCbIHAQ MHHOBALMSIAAPADI EHII3YAl KAXKET eTeAl.

TyiiiH ce3aep: KbIAMBICTbI aAMACTbIPY, TOCKAYbIA KOO, KbIAMBIC LUbIFbIHAAPbI, KYKbIKTBIK, eMec
chakTopAap, Mopaab.
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I'IepeCMOTp TE€OPUU CAepP>KUBAHUSA B KOHTEKCTE r/\06a/m3au,uu:
AHAAU3 «3aMelleHHUe MNMPEeCTYNMHOCTU» KaK OTrpaBHasA TOYKa

Teopus cAep>KMBaHWS UTPAET BAXKHYIO POAb B 60pb6e C MPECTYMHOCTbIO U SIBASIETCS OAHOM 13 MAE-
OAOMMYECKMX OCHOB CUCTEMbI YTOAOBHOIO NMPaBocyAms. [A06aAM3aLMs OKa3aAa 3HAUMTEALHOE BAMSIHME
Ha TPAAMLMOHHYIO MPECTYNMHOCTb M NPECTYMHblE METOAbI, U MOAMEHA MPECTYMHOCTU MeXXAY CTpaHaMu
MOCTENEeHHO CTaAa HOPMOW. Teopusi CAEpP>KMBaHUS UMEET HEAOCTATKM B TOM MAM MHOW CTenexu, 6yAb
TO B M3MepeHun yuepba oT NpecTyrnAeHui, B aCNeKTe CaHKLMI MAM B acriekTe yyeTa MHAMBUAYAAbHOMO
pasHoobpasus, 1 He MoxXeT 3(D(HEKTUBHO BOPOTLCS C NPOOAEMOI 3aMeLLieHMsI MPECTYNTHOCTU MEXKAY
cTpaHamu. LleAblo CAEp>KMBaHMS SIBASIETCS COKpALLEeHMe MPecTynHoCTU B aBCOAIOTHBIX Lmdpax, a He
NepeHoC MPecTynHoCTU B APyr1e CTpaHbl UAM PErMOHbI. [103TOMy TeOpUSi CAEPXKMBAHUS AOAXKHA ObiTb
nepecMoTpeHa, YToObl OTBETUTb HA HEOOXOAMMOCTb CHUXEHMS MPECTYMHOCTM B 3MOXY rAOOAAM3ALUMN.
Bo-nepBbiX, paLMOHAABHO MOHSITb, YTO 3aMeLLleHUE MPECTYNAEHUS SIBASETCS AOPOrOCTOSILLMM MpoLLec-
COM; BO-BTOPbIX, BHEAPUTb METOABI KDUMMHOAOTMYECKOrO UCCAEAOBaHMS B TEOPUIO CAEP>KMBAHUS U
06paTUTb BHMMaHWE Ha MHAMBUAYAAbHbIE PA3AMUMS, HAKOHEL], PALIMOHAABHO MOHSTh CAEP>KMBaloLLee
BO3AEMCTBME HEMPABOBbIX CaHKLMIA Ha MOTEHLMAABHBIX MPECTYMHUKOB.

Teopusi CAEPKMBAHMS AOAXKHA Pa3BMBATbCSl, UTOObI peLlaTb CAOXKHbIE MPOOBAEMbI MPECTYMHOCTH
B 3M0XYy raobaamnsaumm. Bmecto toro, 4to6bl NPOCTO NEPEHOCUTb MPECTYNMHOCTb Yepes rpaHuLbl, Teo-
pYs CAEPXKMBAHUS AOAXKHA COCPEAOTOUUTLCS HA COKPALLEHMM MPECTYNMHOCTN B TAOGAAbHOM MacLiTa-
6e, BKAIOYAs HOBbIE YrpO3bl, TakMe Kak TepPOPU3M M KMOEpPNpPecTynHoCTb. ITU pa3paboTku TpebytoT
MHHOBALMIA B TEOPUM CAEPXKMBAHMS AAs IPPEKTUBHOIO NMPEAOTBPALLEHMS NPECTYNMHOCTU B BbICTPO

MeHZJLweMca Mmpe.

KAroueBble cAoBa: 3ameHa NPecTyrnHOCTH, CAep>XXMBaHne, N3AEPXKKN NPecTyrnHOCTH, HernpaBoBble

hakTOpbI, MOPAAD.

Introduction

“Crime has always been a local
phenomenon”(Keenan, 2006). Most violent crimes
(such as murder, robbery, etc.) and property crimes
(such as theft) occur where the criminal lives. How-
ever, with the deepening development of global-
ization, “transaction costs related to transnational
activities have been greatly reduced, and countries
and citizens of different countries have become
more closely integrated” (Stiglitz, 2003), resulting
in transnational activities, including transnational
crimes, being faster, easier and cheaper than before.
The local nature of crime has gradually weakened,
and crime substitution between countries has be-
come the norm phenomenon. Take sex tourism as
an example. As their own laws on sexual activi-
ties and sexual crimes become increasingly strin-
gent, sex tourists from North America, Europe,
Japan and Australia travel to developing countries
in Asia, Latin America and the Caribbean to have
sex with local prostitutes(2004), and their number
is growing(Michael Clancy, 2002). This means that
crime substitution between countries has become an
issue that cannot be ignored.

The problem of crime substitution between
countries has also triggered a series of thoughts.
When the same crime is subject to different levels

of control in two countries, what will happen in the
country with lighter control? Will crime be trans-
ferred? How much will it be transferred? What fac-
tors affect the amount of transfer? How should states
regulate crime substitution — as a local response to
crime or as part of an international collaborative ef-
fort? The current deterrence theory can hardly pro-
vide us with an effective solution. Therefore, in or-
der to deal with the problem of crime substitution
brought about by globalization, it is necessary to
revise the deterrence theory.

Material and Method

This paper uses two research methods, literature
analysis and empirical analysis, to analyze the limi-
tations of deterrence theory in the era of globaliza-
tion.

Literature analysis method — This paper ana-
lyzes the deterrence theories of Hobbes, Beccaria
and Bentham, and points out the limitations of tradi-
tional deterrence theory in dealing with the problem
of crime substitution in the context of globalization.
This article also analyzes economist Becker’s deter-
rence model and points out its limitations.

Empirical analysis method — This article com-
pares the crime trends and total crime counts in the
United States, Europe, and China, and combines
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cross-border crime data from the United Nations to
point out that deterrence theory should be revised.

Literature Review

To date, the international community has not yet
reached a consensus on the definition of deterrence,
but almost all definitions of deterrence contain the
meaning that “punishment, if used properly, can
effectively shape behavior and thus prevent future
crimes” (Akers, Ronald.L, 1990). In order to un-
derstand the concept of deterrence more clearly and
concretely, it is necessary for us to do a brief knowl-
edge archaeology of the concept of deterrence.

The theory of deterrence can be traced back to
the political philosopher Thomas Hobbes. In Le-
viathan, Hobbes pointed out that people are neither
inherently good nor inherently bad, but act accord-
ing to their own will — “The sequence of thoughts is
controlled by certain desires and purposes” (Hobbes
T., 1985). According to Hobbes’s logic, when peo-
ple seek material benefits, personal safety, or so-
cial reputation, they will act in their own interests
without considering whether their actions will harm
others — “If you get one thing, you will think of an-
other, and the desire for power will never stop until
you die” (Hobbes T., 1985). Therefore, Hobbes be-
lieved that human society needed a strong monarch
to control these natural tendencies through punish-
ment. Because the monarch can use the legal system
to impose a punishment much greater than the pro-
ceeds of the crime, that is, deterrence, to minimize
crime, “so that it will not be harmed by the tempta-
tion of greed, ambition, lust or other strong desires”
(Hobbes T., 1985). In Hobbes’s view, deterrence is
not only a fear of power and the loss of power.

On the basis of Hobbes’s social contract theory,
criminologist Beccaria further developed the deter-
rence theory. He followed the utilitarian position
and pointed out that “the benefits that individuals
can gain from their deviant behavior increase the
motivation for crime” (Beccaria, 2008). In other
words, criminals will commit crimes only when
the benefits outweigh the costs, based on utilitarian
considerations. Therefore, Beccaria believed that
only through definite and timely punishment could
“we hope that the associated concept of punishment
would awaken those vulgar minds from the tempt-
ing and profitable criminal prospects” (Beccaria,
2008) and the deterrent effect of punishment could
be effectively and scientifically applied.

Based on his utilitarian philosophy and com-
bined with the views of Montesquieu and Becca-
ria, Bentham developed a more specific theory of
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deterrence. Bentham believed that “men decide to
commit a crime only when the potential benefit or
pleasure outweighs the potential cost or pain” (Ben-
tham, 2001). Furthermore, Bentham introduced the
concept of “utility” into deterrence theory, propos-
ing that “for the sake of public safety, the law should
take into account factors related to the crime before
(the crime) causes harm” (Bentham, 2001).

With the development of deterrence theory, its
purpose and significance in the dimension of pun-
ishment have been deeply rooted in criminology.
Although deterrence has not yet developed a uni-
versally accepted definition, almost all theoretical
studies on deterrence acknowledge that deterrence
is based on such an assumption. That is, when po-
tential criminals decide whether or not to commit a
crime, they will avoid committing the crime out of
fear of the consequences of punishment.

Early deterrence theory could only provide gen-
eral guidance for criminal policy making and judi-
cial reform in theory. When Gary Becker introduced
modern economics into deterrence theory, the prac-
ticality of deterrence theory was enhanced. Becker
combined the cost of committing a crime with the
benefits of crime (Gary Becker, 1968), and by estab-
lishing a functional model between sanctions, law
enforcement inputs, and the results of preventing
crime, he derived the most efficient way to invest
in each factor. Becker’s research method spread
rapidly around the world and became an important
theoretical basis for criminal reform and crime pre-
vention in various countries — Not only because “the
goal of most criminologists has been to determine
how to most effectively prevent crime by devising
appropriately severe sanctions and investing suf-
ficient funds in law enforcement”( Keenan, P.J.,
20006), but also because Becker’s research methods
make deterrence theory intuitively understandable
through data panels.

Through the knowledge archaeology of the con-
cept of deterrence, we know that deterrence refers to
a psychological effect in which the perpetrator gives
up committing a crime due to fear of criminal sanc-
tions. It is based on the “cost-benefit” calculation
and is an influence that criminal sanctions exert on
the psychology of potential criminals, with the aim
of prompting potential criminals to give up commit-
ting crimes.

Results
Deterrence theory not only lays the foundation

for the legitimacy of punishment, but also provides a
more scientific standard for the establishment of the
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punishment system. However, the research methods
of economics and metaphysics simplify the complex
human psychological phenomena and social condi-
tions, and ignore the individual characteristics of the
actors. Moreover, deterrence theory holds that crime
substitution is a simple, cost-free event, which re-
sults in limitations of deterrence theory in both the
pre-globalization stage and the globalization stage.

Deterrence theory ignores that crime substitu-
tion is a costly process

From the review of deterrence theory above, we
can know that deterrence theory is usually based
on a simple benefit calculation, that is, “a crimi-
nal will commit a crime if and only if the expected
benefit of doing so — calculated through his crimi-
nal proceeds and the probability of being caught
and punished — exceeds the benefit of his abiding
by the law”’(Mitchell Polinsky, 2000). The goal of
deterrence theory, therefore, is to raise the costs of a
particular crime so that potential offenders conclude
that the costs outweigh the benefits of the crime.
But deterrence theory seems to imply the assump-
tion that when a criminal concludes that the costs
of committing a crime are greater than the benefits
of committing it, he will either refrain from com-
mitting crimes again or commit crimes that are
completely different from such crimes. Obviously,
under the assumption of deterrence theory, alterna-
tive behaviors are completely cost-free and simple
decisions, and deterrence policies only need to con-
sider the amount of crime diversion. Because “every
society has its share of crime, which is caused by
natural and social conditions and whose quality and
quantity are adapted to the development of each so-
cial group”(Enrico Ferri, 2016). The quantity men-

tioned here is the number. Under the premise that
the total number of crimes is stable, when the state
imposes severe sanctions on a certain crime, result-
ing in a sharp decrease in the number of crimes, the
number of other crimes will increase accordingly.
Deterrence theory ignores the cost of crime substi-
tution, which means that any crime other than the
“original crime” may become an alternative option
for the criminal. According to this logic, in order
to ensure the “happiness of the greatest number of
people” in society, the legislature may increase the
penalties for all crimes to enhance the deterrent ef-
fect of the criminal law. Because the deterrence the-
ory holds that the deterrence of criminal law is based
on the severity and timeliness of punishment, but the
timeliness of punishment largely “depends on police
organization and criminal prosecution”(Enrico Fer-
ri, 2016), which is costly. Given the limited judicial
resources of a country and the fact that increasing
the severity of punishment is less costly than invest-
ing in law enforcement, the legislature is likely to
“set punishment at the harshest level”(Gary Becker,
1968) to achieve the goal of controlling crime. For
example, from 2000 to 2015, the number of crimes
in China continued to rise (see Table 1). During this
period, the eight amendments to the Criminal Law
showed a clear color of heavy punishment. Chinese
scholar Zhang Xu pointed out: The revision of my
country’s criminal law has basically shown a tra-
jectory of increasing scope of crime and increas-
ing statutory penalties. This is self-evident from the
substantial increase in the number of articles in the
1997 Criminal Law, the addition of crimes in the
eight Criminal Law Amendments, and the adjust-
ment of statutory penalties for some crimes.

Table 1 — China’s crime rate has been on a downward trend since 2015

year | 2000 | 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015
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The sanctions content of deterrence theory is
one-sided

Traditional deterrence theory holds that formal
criminal sanctions are the only form of punishment
and that the only way to increase the cost of crime
is through state-imposed costs. In the pre-global-
ization era, this assumption of deterrence theory
seemed reasonable for domestic crime. However, in
the era of globalization, crime substitution may be a
cross-border action. Criminal law is closely related
to sovereignty. The scope of application of criminal
law is the scope of a country’s sovereignty. The de-
terrent effect of one country’s criminal law is diffi-
cult to extend to another sovereign state. Especially
when a crime is not considered a crime abroad, it is
difficult for punishment to deter and prevent crime
substitution. For example, “inciting subversion of
state regime” and “subverting state regime” stipu-
lated in Article 105 of the Chinese Criminal Law
are serious crimes that undermine the socialist sys-
tem. However, similar acts are protected by the U.S.
Constitution in the United States, which means that
the deterrence of criminal law cannot reach acts that
deliberately smear, defame, or even incite subver-
sion of the Chinese regime in the United States.
The inflammatory remarks made by Yang Shup-
ing, Xu Xiuzhong and others are examples of this.
In addition, because globalization has reduced the
cost of transnational crime, when the cost of crime
in a country rises sharply, crime substitution in ar-
eas with lower crime costs will occur frequently. In
other words, crime will likely shift from one country
to another, and the frequent occurrence of criminal
acts between countries is likely to cause unrest in
the international community. For example, since the
outbreak of the September 11th attacks, the United
States has increased the cost of terrorist crimes by
enacting a series of laws, such as the PATRIOT Act
and the CLOUD Act, and launched the war in Af-
ghanistan. Although terrorist crimes in the United
States have been greatly reduced, terrorist crimes
represented by the Taliban have spread to West
Asia, including Pakistan, greatly endangering re-
gional stability in the region.

Deterrence theory ignores individual differ-
ences in actors

Deterrence theory attempts to explain criminal
behavior as a “cost-benefit” problem using eco-
nomic methods. However, economic analysis usu-
ally focuses on only two variables: the level of in-
vestment in law enforcement and the severity of the
legal sanctions faced by criminals after being con-
victed. Economic analysis aims to find the appropri-
ate balance between the cost of enforcing the law
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and the severity of punishment for criminal activi-
ties, thereby calculating the minimum cost that can
effectively curb crime. Although economic analysis
methods play a huge role in helping to determine
the approximate cost of deterrence, decision mak-
ers can more accurately determine how to increase
investment and reduce unnecessary costs and for-
mulate relevant policies. However, the economic
analysis method assumes that the actors are abstract
rational persons who are extracted from their spe-
cific contexts, and ignores social factors such as
personal interests, social environment, identity, and
status. Therefore, when discussing crime substitu-
tion, economic analysis methods often ignore the
differences in sunk costs of different individuals
when implementing crime substitution, resulting
in a structural deficiency in the “edge deterrence”
theory — “Edge deterrence” not only needs to con-
sider the differences in the social harm dimension
of criminal behavior, but also needs to consider
the different degrees of social harm when different
identities commit the same criminal act. “The pur-
pose of criminal science is to solve actual criminal
problems, not just to find out how to punish crimes
more appropriately.”’(Enrico Ferri, 2016) In the era
of globalization, with the increase in transnational
activities, personal identity factors have an increas-
ingly significant impact on deterrence policies, and
deterrence theory should pay more attention to the
individual differences of offenders.

First, identity and status factors have the power
to weaken norms. In the era of globalization, with
the increase of transnational activities, identity and
status factors have become important factors that
deterrence theory must consider. A “foreigner”
is a person who does not have the nationality of a
country in the legal sense, but in the sociological
sense, he is a cultural foreigner. Compared with
locals, outsiders can better demonstrate their own
uniqueness and attract the attention of locals. In
the era of “public individuation”(Kenny K. Chan,
Shekhar Misra, 1990), “people prefer to be different
from others to some extent and choose to behave
differently from others”(Kenny K. Chan, Shekhar
Misra, 1990). This choice can be purposeful or un-
conscious. In social life, celebrities, mavericks, or
foreigners are naturally more easily noticed by ordi-
nary people because of their different identities and
status. Especially when the outsider has a higher
status or a lower position — ordinary people may re-
gard people with higher status as reference objects
based on “self-improvement and self-perfection”,
and some of his behaviors — behaviors that do not
conform to mainstream morality. For example, the
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extreme “non-mainstream” culture of the early 20th
century, or even worse, criminal behavior — may
be seen as a unique behavior and imitated by ordi-
nary people. Scholar Robert C. Ellickson points out:
“Norms are not the product of discrete social forces;
rather, they emerge from the purposeful actions of
individuals, especially those who expect to benefit
from the new rules, such as ‘opinion leaders’ who
change norms.”(Robert C. Ellickson, 2001) In real
society, many “opinion leaders”, such as some in-
stigators who make anti-government speeches, or
some initiators of cult organizations like Li Hong-
zhi, hope to establish a new order that is beneficial
to their own illegal interests by devaluing or even
destroying the current laws and social order. In era
of public individuation, people who pursue individ-
uality are likely to blindly disregard existing laws
and social norms based on the criminals’ unconven-
tional tendencies. “While scholars disagree on the
exact mechanisms by which social norms are main-
tained, there is still a broad consensus that opposi-
tion and sanctions are core elements in maintaining
norms.” (Robert Axelrod, 1986; William K. Jones,
1994; Philip Pettit, 1990) When certain immoral and
illegal behaviors are not punished by public opinion
and law, or are even accepted, the norms may no
longer exist, or at least their deterrent and normative
effects are weakened.

Secondly, identity and status factors will af-
fect the calculation of the cost of crime, which may
cause decision makers to make wrong decisions and
waste national resources. In real life, people with
higher status are often those who have made great
contributions to society, whether it is economic con-
tribution, scientific contribution, or other contribu-
tions. This also leads to the result that beneficiaries
often tolerate unethical or even criminal behavior by
people of higher status based on their own interests.
For example, in January 2002, the NATO-led inter-
national peacekeeping force in Afghanistan reached
a bilateral agreement with the Afghan government,
stipulating that Afghanistan would give up its crimi-
nal jurisdiction over the US military on its territory.
In the same year, the US signed a series of Status of
Forces Agreements with Afghanistan. Afghanistan
has exchanged the extraterritoriality of the US mili-
tary for domestic regime stability, with the result
that US troops who have committed war crimes in
Afghanistan are at large. In the era of globalization,
many countries still grant foreign capitalists extra-
territorial rights to some extent in order to attract
foreign investment to develop their own economies.

The role of deterrence theory is to find an appro-
priate balance between the cost of enforcing the law

and the severity of punishment for criminal activi-
ties, so as to calculate the lowest level of cost that
can effectively curb crime and provide more scien-
tific advice to decision makers. However, deterrence
theory ignores the individual differences of actors,
especially their identity and status. The results it
calculates are likely to differ greatly from reality,
causing decision makers to formulate incorrect de-
terrence policies and waste national resources.

Discussion

Existing deterrence theories cannot effectively
deal with the problem of crime substitution between
countries. Due to the constraints of sovereignty,
the neglect of sunk costs of crime substitution and
the individual characteristics of the actors, there is
a huge asymmetry between the deterrence theory’s
expectation that the legal system can control crime
and the actual effectiveness provided by the legal
system. In the era of globalization, the ties between
countries are becoming increasingly close. The fre-
quent occurrence of criminal substitution between
countries may not only trigger explosive turmoil
in the international community, but also endanger
the current peace and stability among countries. In
order to curb the deterioration of crime substitution
and give full play to the role of deterrence theory in
curbing crime, it is necessary to revise the current
deterrence system.

Rationally recognize that crime substitution is
a costly process

Deterrence theory ignores the fact that crime
substitution is a process and only regards crime sub-
stitution as an event. However, this is not the case.
Crime substitution is not a costless, simple event,
but a costly process. Viewing crime substitution as a
simple, cost-free event may not only cause a country
to make unscientific policies and waste resources,
but may also lead to the “homelessness” of crime
substitution behavior on an international scale, dam-
aging the national interests of other countries and
even one’s own country, and triggering international
disputes.

First, crime substitution has sunk costs. Sunk
cost is a concept in economics, first proposed by
scholar Thaler, referring to “costs that cannot be
changed or avoided in current or future decisions”
(Thaler, 1980). These costs include some inevitable
investments in economic activities, such as infra-
structure, commodities, real estate, etc. Because
sunk costs are unavoidable, “mainstream econo-
mists tend to assume that sunk costs are unavoidable
and therefore irrelevant to decision making, because
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a rational decision maker will ignore things he can-
not change” (Robert Frank, 2003). In fact, from a
psychological perspective, sunk costs have a sunk
cost effect for investors, that is, “the time, money or
other resources previously invested by individuals
will have an impact on subsequent decisions” (Hal
R. Arkes, Catherine Blumer, 1985). Thaler once
conducted an experiment on the sunk cost effect
(Thaler, 1980): He placed an ad in a local pizza shop
promising to refund half of the customers’ admis-
sion fees. Economists would rationally predict that
both would eat the same amount, but in reality, those
who received the refund ate much less food than
those who did not. Whether it is that people who
did not receive a refund felt the need to justify their
efforts, or that people who received a refund lacked
a sense of participation in the activity, Thaler’s ex-
perimental results show that people in the real world
are not the rational, abstract people that economists
believe them to be, and their decisions are affected
by the sunk cost effect. Specifically, people who in-
vest money in something value it more than those
who get it for free.

The current deterrence theory does not take the
concept of sunk costs into account, which causes
scholars to ignore the important role of sunk costs
in criminals’ crime substitution decisions when
considering crime substitution. When discussing
crime substitution, current deterrence theory often
assumes that crime substitution is a simple and cost-
free decision that can be made quickly and easily.
However, according to the sunk cost effect theory
mentioned above, when a group of criminals who
commit a certain crime are faced with a higher risk
of being arrested and a heavier punishment, those
with less sunk cost investment are more likely to
give up the current crime and commit an alternative
crime instead; Criminals who have invested higher
sunk costs may continue to commit crimes or sim-
ply give up crimes because, for them, crime substi-
tution means a new round of sunk cost investment
and they face almost the same or even greater risks.
The introduction of sunk costs not only explains
why crime substitution is a costly process, but also
has practical significance for countries to formulate
policies and control crimes.

Secondly, deterrence theory should examine the
components of crime substitution sunk costs. Since
the sunk cost effect is extremely important to de-
terrence theory, it is extremely important to define
the elements of the investment structure of crimi-
nal behavior. This article preliminarily proposes
the following three elements of criminal invest-
ment. First, experience or knowledge investment.
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If criminals want to reduce the possibility of being
caught, they must invest a lot of time and money
to learn crime-related knowledge through their own
experience or from others. Take drug trafficking as
an example. A successful drug dealer, such as the
famous female drug lord Yang Kelian, has devel-
oped a strict system of buying, selling, transporta-
tion and intelligence. How to distinguish undercover
agents from actual clients; how to stand out from the
crowd of drug lords; how to evade police pursuit; if
arrested, how to exonerate yourself; if imprisoned,
how long you will face, etc. are necessary profes-
sional knowledge for successful drug dealers like
Yang Kelian. For transnational drug traffickers, the
required knowledge investment cost may be higher.
For example, transnational drug traffickers need to
understand the host country’s legal norms, police
conditions, sales markets, etc. In summary, commit-
ting a crime requires a huge investment of knowl-
edge. Crime substitution means that the perpetrator
will give up a lot of knowledge cost investment and
assume the role of a “novice” in alternative crimes.
For criminals who have made a huge investment in
knowledge, the state’s increased punishment for this
crime may not be enough to encourage them to com-
mit alternative crimes. They are likely to continue
to commit this crime, as Barry Staw pointed out:
“When people are already invested in a losing ac-
tivity, they are more likely to continue investing in
that activity.” (Barry Staw, 1981) This is also some-
thing decision makers need to pay attention to when
formulating deterrence policies. Second, the cost of
public opinion. Ethical issues are rarely mentioned
in criminal law discussions today, and the few dis-
cussions that do occur are arguments for decriminal-
izing crimes that use ethics as a basis for conviction.
But it is undeniable that “legal norms and moral
norms have a common foundation in the basic val-
ues of human common life (the so-called basic val-
ues)” (Bernd Riithers, 2003). Therefore, crime is not
only an act that violates the criminal law, but also a
blatant disregard for public morality and social eth-
ics. People do not live in isolation, but are individu-
als living in society. When an individual commits a
crime, he or she may not only feel guilty or reduce
his or her self-respect in other ways, but may also
be judged by public opinion, resulting in him or her
being disapproved of by the group or region. In the
era of globalization, actors may leave their original
groups or regions and join other groups or regions,
but they may also face similar public opinion when
entering other groups or regions. Third, the cost
of violating norms. It has become a basic consen-
sus that legal clarity is an important manifestation
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of the principle of legality. The principle of clarity
means that the provisions of criminal law, whether
regarding crimes or penalties, must be as specific as
possible. In other words, criminal law norms are in-
dividual and specific, and the charges and penalties
for each crime are specific. For example, Article 263
of the China’s Criminal Law stipulates that robbery
is the act of robbing public or private property by
violence, threats or other means. Robbery, which is
similar to robbery, is described as the act of robbing
public or private property. The principle of clarity
in criminal law makes every crime internalized in
the corresponding legal norms. When the actor de-
cides to violate a certain norm and takes action, he
makes an investment — an investment in violating a
specific norm, rather than an abstract illegal invest-
ment. When the perpetrator commits a substitute
crime, the cost of norm internalization becomes ap-
parent. For example, A commits the crime of traf-
ficking in human organs. When the cost of the crime
increases due to more severe penalties or a higher
probability of being discovered, A turns to the crime
of trafficking in drugs. The norm internalization cost
is the cost for A to implement crime substitution,
which specifically includes two types. First, the cost
of A’s investment in human organs; second, the cost
of selling human organs and re-capitalizing them.
Introducing criminological research methods
to expand the cost list of deterrence theory
Deterrence aims to find an appropriate balance
between the cost of enforcing the law and the se-
verity of punishment for criminal activities, thereby
calculating the minimum level of cost that can ef-
fectively curb crime. Deterrence theory helps deter-
mine the approximate cost of deterrence effects, so
that decision makers can more accurately determine
how to increase inputs and reduce unnecessary costs
and formulate relevant policies. However, this eco-
nomic analysis method assumes that criminal behav-
ior is a general problem. Individuals are abstracted
from specific contexts and become abstract rational
persons. It ignores the consideration of personal in-
terests, social environment, criminal knowledge and
other factors. As John Roman said: “A key differ-
ence between sociological and economic research is
that sociological research on crime declines tends to
focus on specific factors that have a direct impact on
criminals, while economic research looks at broader
general consequences.”(John Roman, 2022) This
also leads to the fact that economic analysis meth-
ods often ignore the sunk costs of crime substitution
and the impact of the sunk cost effect on the per-
petrators, causing the decision-making recommen-
dations provided by economic analysis to often be

inconsistent with reality. For example, Becker be-
lieves that penalties should be set at the most severe
level, because potential offenders have to consider
both the severity of the penalty and the possibility of
being discovered, and increasing the severity of the
penalty is less expensive than investing in more effi-
cient law enforcement actions (Gary Becker, 1968).
Becker’s policy recommendations clearly have a
strong color of severe punishment.

Although criminology rarely engages with de-
terrence theory, sociological research methods over-
lap with deterrence theory in terms of their purpose
— reducing crime. Criminology research reveals the
criminal motives (causal mechanisms) of each crim-
inal by studying the potential influencing factors of
crime: criminal selection, target selection, social en-
vironment, interpersonal relationships, etc. Unlike
economic analysis methods, criminological research
focuses on personal interests and preferences and is
more realistic. In addition, criminological research
pays more attention to the deterrent effects of non-
legal factors such as social systems and environment
on potential criminals. In other words, the introduc-
tion of deterrence theory in criminological research
can identify more factors and intervention points
for controlling crime, and increase the cost of crime
from more dimensions to achieve the goal of con-
trolling crime.

In the era of globalization, the current deterrence
theory is obviously unable to effectively solve the
problem of “crime substitution between countries”,
and its neglect of individual characteristics also
makes it impossible to put forward more scientific
policy recommendations for different criminals.
Criminological research that focuses on individual
differences and the effects of non-legal sanctions
introduces deterrence theory and includes relevant
non-legal factors in sociology in the cost list. This
can not only enrich deterrence theory, but also iden-
tify more crime intervention points to increase the
cost of crime, and provide decision makers with
more effective policy recommendations to reduce
crime and combat the problem of crime substitution
among countries.

This article argues that the deterrence theory in-
troduced into criminological research should be de-
veloped in the following two frameworks:

Framework 1: Deterrence framework.

Crime = Profits from crime — Cost of crime' +
Cost of not committing a crime — Profits from not
committing a crime > 0

The cost of crime' includes not only the timeli-
ness, certainty and severity of punishment, but also
social deterrent factors such as reduced social evalu-
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ation and the condemnation of the criminal’s con-
science.

Framework 2: Crime substitution frame-
work.

Crime substitution = crime benefits — sunk
cost' — sunk cost’ + cost of not committing a crime
— benefits of not committing a crime > 0

Sunk costs' include the investment of expertise,
time, money, etc. in the original crime, but do not
include the reduction in social evaluation, and the
criminal’s inner condemnation is relatively low;
Sunk costs? include investments in alternative crime
such as expertise, time, and money, as well as social
deterrent factors such as expected reduction in so-
cial evaluation and inner condemnation.

Emphasis on the deterrent effect of social
sanctions

The concept of deterrence is very simple. It is
a psychological state in which a person does not
commit a criminal act due to fear of sanctions or
punishment. Traditional deterrence theory focuses
on the criminal system, “the belief or expectation
that criminal sanctions deter crime” (Raymond
Paternoster, 2010). But when a society undergoes
comprehensive changes, state-controlled laws
alone cannot build a social order that we believe is
appropriate and acceptable. And, “despite the cen-
trality of legal punishment and criminal justice pol-
icy in deterrence theory and our high expectations
that it will keep crime at bay, we do not have very
solid and credible empirical evidence that deter-
rence through the imposition of criminal sanctions
works well” (Raymond Paternoster, 2010). How-
ever, since the 1990s, crime rates in Europe and the
United States have been on a downward trend, and
China’s crime rate has also been on a downward
trend since 2015. A decline in crime rate means a
reduction in crime. So, in addition to criminal law
and criminal policy, what other forces can prevent
or deter perpetrators from committing crimes? A
large amount of literature shows that “morality,
tradition” and other forces play a significant role in
social life. The reason why social norms or systems
such as traditions and morals are binding and de-
terrent is that they are stable and economic forces
based on human nature.

First of all, tradition is the accumulation of
social experience. Mr. Fei Xiaotong pointed out:
The purpose of behavioral norms is to coordinate
people’s behavior to complete social tasks, and the
social task is to meet the living needs of all mem-
bers of society. To meet their needs, people must
cooperate with each other and adopt effective tech-
nologies to obtain resources from the environment.
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This method was not designed by each individual,
nor was it planned by a group of people gathered to-
gether temporarily. People have the ability to learn,
and the effective results tested by the previous gen-
eration can be taught to the next generation. This
effective experience passed down from generation
to generation is nothing but tradition. Tradition is
not formed randomly; it is closely related to spe-
cific social production methods and living condi-
tions. Precisely because tradition is effective and
economical, it is constantly repeated and evolved in
the social living environment, thus being internal-
ized into people’s hearts and possessing the binding
force of behavioral norms. The reason why tradition
is called tradition is not only because of its economy
and effectiveness, but more because of its stability.
The stability of tradition is not only reflected in its
internalization into people’s daily behavior habits,
but also in legal norms and legal culture. It is the real
constitution of the country. As scholar Su Li said:
A large amount of practice has proved this point...
Some legal system changes that seemed not radical
at first glance, or even conservative, have been suc-
cessful...The achievements of the French revolution-
aries were far less than they had initially imagined...
They unconsciously inherited most of the feelings,
habits, and ideas from the old system...

Second, the heteronomy of morality. Heterono-
my refers to the moral standards or motivations on
which people or moral subjects rely for their actions,
which are primarily subject to external forces and
are dominated and controlled by external bases. Mo-
rality plays the role of soft law outside of the law.
It guides public opinion and the rational power of
spiritual influence to trigger people’s inner obedi-
ence to moral norms, and plays the role of regulating
interpersonal and interest conflicts and guiding the
orderly development of society. Morality does not
have state coercive force, but this does not mean that
moral norms are not binding. Morality originates
from the production relations in which the moral
subject exists, as Engels said: Men, consciously or
unconsciously, ultimately draw their moral ideas
from the actual relations on which their class posi-
tion is based — from the economic relations in which
they carry on production and exchange. Through
education and public opinion guidance, morality
will create external pressure on any individual who
enters this production relationship or culture, and
this external pressure will also have a deterrent ef-
fect on the individual’s behavior. For example, in
many cases of “moral kidnapping” in society, the
perpetrators may not be people of high moral stan-
dards, but they are forced to behave in accordance
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with mainstream moral standards out of fear of so-
cial judgment of good and evil.

Traditions and moral norms have widespread
influence and authority. Although “all positivists
agree on the separation thesis that there is no nec-
essary connection between legal validity (legal cor-
rectness) and moral correctness” (Robert Alexy,
2015), it is undeniable that morality and tradition
still serve as the ethical basis of law to a large ex-
tent. Incorporating tradition and morality into deter-
rence theory can not only enrich deterrence theory,
but its internalized broad deterrent effect also has
functions that criminal law does not have in the era
of globalization.

First, in today’s globalized world, the scope of
application of moral and traditional deterrence is
wider than that of the law. Law is closely related to
sovereignty, and its scope of application extends to
the sovereign borders of a country. Sovereignty is
the cornerstone of the international community, and
the laws of one country, especially criminal laws,
are difficult to apply in another country. Even if it
is an international crime that shocks human con-
science, “piracy on the high seas is an international
crime, but when trying and punishing this crime,
the state needs to grant domestic criminal courts
jurisdiction beyond the territorial scope” (Cherif
Bassiouni, 2003). In other words, international
criminal law also needs to work through domestic
law, and domestic law is an important manifesta-
tion of a country’s sovereignty. With the deepening
of globalization, the cost of transnational activities
has become increasingly cheaper, and due to the dif-
ferent development and legal conditions of various
countries, crime substitution between countries has
also become a common phenomenon, such as trans-
national drug trafficking, sex tourism, money laun-
dering, etc. Since morality and tradition are internal-
ized constraints that are not affected by distance and
sovereignty, this means that whether the actor is at
home or abroad, he will be constrained by his inner
moral code — even if this self-restraint may be weak.
However, with the widespread application of com-
munication technology and equipment, the pressure
of public opinion has gone beyond national borders
and can form pressure to judge the good and evil of
criminal substitutes. For example, according to sta-
tistics from China’s National Immigration Admin-
istration, in 2022, 115.7 million people entered and
exited my country, 32,300 illegal and criminal cases
that obstructed border management were investigat-
ed and dealt with, and 117,800 people of all kinds of
lawbreakers and criminals were arrested and inves-
tigated. Although there is no direct evidence that the

vast majority of people going abroad abide by the
law out of moral and traditional constraints and de-
terrence, the fact that people go abroad abide by the
law in foreign countries that are not subject to do-
mestic laws shows that in addition to the law, there
are other deterrent forces that constrain people’s be-
havior, and this force obviously includes internal-
ized morality and traditions.

Second, morality and tradition are more timely
and certain in imposing sanctions on criminal behav-
ior than laws. Beccaria, in discussing the deterrent
effect of criminal law, noted: “The shorter the time
interval between crime and punishment, the more
prominent and persistent the connection between
the two concepts in people’s minds. Therefore,
people naturally regard crime as the cause and pun-
ishment as the indispensable and inevitable result.”
(Beccaria, 2008) Criminal sanctions often require
going through the legal procedures of filing a case,
prosecuting, and trying a case. Sometimes they even
have to go through a second trial, a retrial, and an-
other retrial before a final judgment can be reached.
This undoubtedly increases the distance between the
deterrent effect of punishment and criminal behav-
ior. This also led scholar Von Hentig to point out
critically: “Deterrence is doomed to fail because the
pleasures of criminal behavior are immediate, while
the costs of legal sanctions are distant dangers, so
that future dangers cannot offset the more immedi-
ate benefits of crime.” (Von Hentig, 1938) Moral
and traditional sanctions do not require due process
like legal sanctions. Once a perpetrator’s criminal
behavior is discovered, with today’s extremely ad-
vanced communication technology, his behavior is
likely to be known to the entire country or even the
world within just an hour. For example, a restaurant
in Harbin was criticized and boycotted by the en-
tire Northeast region within just one day because its
sweet and sour pork was too expensive (customers
did not notice it), and the store was even forced to
close. From this we can see that moral sanctions are
often more timely and even more severe than legal
sanctions, because the prices of meals in this res-
taurant are not very high, and customers may even
consider these to be normal prices based on the price
levels in their place of residence. If legal proceed-
ings are taken, the restaurant may not necessarily be
breaking the law, and even if it is breaking the law,
it will not be sentenced to suspension of business.

Third, moral deterrence is more certain than
criminal deterrence. Deterrence theory includes not
only the timeliness of sanctions, but also the cer-
tainty of sanctions. When discussing the certainty
of punishment, Beccaria pointed out in no uncertain
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terms the importance of certainty of punishment to
legal deterrence: “The most powerful deterrent to
crime is not the severity of the punishment, but the
certainty of the punishment. This certainty requires
judicial officials to fulfill their duties and judges to
be impartial and serious.”’(Beccaria, 2008) The cer-
tainty of punishment is an important aspect of re-
alizing the deterrent function of criminal law, but
as Beccaria pointed out, to achieve the certainty of
punishment, judicial officials must perform their du-
ties conscientiously and judges must be impartial.
In addition, arrest is a prerequisite for trial. The ar-
rest rate of public security organs, the state of judi-
cial cooperation between countries, reconnaissance
capabilities, and case-solving capabilities are all
important factors that restrict the courts from try-
ing criminals and achieving certainty in sentenc-
ing. The lack of any one of these links will lead to
criminals going unpunished. Moreover, China has
a tradition of “no litigation”. In the culture of ritual
governance, if you don’t know ritual, you will be-
come wild and have no rules. It is simply a moral
issue and you are not a good person. For an official
who is responsible for local order, the ideal means
of maintaining order is cunning, not judging cases.
Therefore, in the traditional ritual-governed society,
litigation is a shameful thing, as it represents insuffi-
cient education. Not only is it the father’s fault if the
child is not educated, but it is also the responsibility
of the local officials. Although China has entered a
modern industrial and commercial society, the idea
of non-litigation still exists in traditional culture,
and the value pursuit of “harmony is the most pre-
cious” is still the Chinese thinking logic and way
of thinking, just as General Secretary Xi pointed
out at the Central Conference on Comprehensively
Governing the Country According to Law: “The
Chinese legal system embodies the spirit and com-
mand of the Chinese nation... the value pursuit of
no litigation and harmony... demonstrates the wis-
dom of China’s excellent traditional legal culture.”
However, the premise of moral sanctions is not the
establishment of a crime. Criminal law determines
whether an actor has committed a crime based on le-
gal facts, while morality is based on objective facts.
If the behavior of the perpetrator constitutes a crime
in objective facts, especially a natural crime, and it is
confirmed that the perpetrator committed the crime,
regardless of whether the evidence is conclusive or
not, mainstream public opinion will inevitably make
a negative social evaluation of the perpetrator and
even “label” him or her in social life.
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Conclusion

Deterrence and rational choice-based crime
theories have developed over centuries and have
become an important ideological foundation of the
criminal justice system. However, globalization has
changed the cost structure of criminal behavior, but
deterrence theory has not made much effort in this
area. Deterrence theory can no longer effectively
deal with the rising crime rate and the problem of
crime substitution between countries. This article
introduces criminological theory into deterrence
theory and revises the current deterrence theory,
hoping to provide useful suggestions for policy re-
form.

First, this paper proposes the substitution cost
that is ignored by deterrence theory when solving
crime substitution, and points out that crime substi-
tution is not a simple, costless event, but a costly
process. This article introduces the concept of sunk
costs in economics and preliminarily lists the in-
ternalized costs of professional knowledge, social
opinions and norms required for crime substitution.

Secondly, it would introduce criminological
research into deterrence theory, expand the list of
crime costs, and identify more intervention points
for the state to curb crime. In terms of deterrence
policy, decision makers can enhance deterrence and
the attractiveness of legal behavior by increasing
the costs of specific nodes of criminal substitution
behaviors.

Finally, deterrence theory is a theory of crime
that assumes that humans are rational enough to
consider the consequences of their actions and be
affected by those consequences. As self-interested
and relatively free subjects, human criminal behav-
ior is influenced by “cost-benefit”. Costs include not
only legal sanctions but also social sanctions. We
have sufficient reason to believe that social sanc-
tions should be included in the cost considerations
of deterrence theory.

As one of the important theories of crime pre-
vention, deterrence theory aims to reduce crime in
absolute terms and to think about the issues of crime
and crime prevention on a global scale, rather than
transferring crime to other countries. Crime substi-
tution between countries is only one form of crime
in the era of globalization. There are also emerging
crimes such as terrorist crimes and cyber crimes,
whose costs and benefits are difficult to calculate.
These all require innovations in deterrence theory to
play their deterrent role in preventing crime.
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