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LEGAL CONSEQUENCES OF THE ACTS
OF THE EURASIAN ECONOMIC UNION COURT AND
PROBLEMS OF THEIR ENFORCEMENT

In this article the problems of legal consequences of the Eurasian economic union’s (EEU) judicial
actsare analyzed and the specifics of the implementation of these acts by member States and economic
entities are reviewed. The legal consequences of non-compliance with these acts have a serious impact
on both the legal order of the EEU and the legal systems of the Union’s member states.

In conducting this research, the authors used general scientific, general legal and special legal re-
search methods. Based on comparative legal analysis, the authors consider the statutory features of each
individual act, especially its decisions that have binding legal force. The activity of the EEU Court was
compared with the features of other international courts, which allowed to identify positive and nega-
tive sides. In this work, the mechanisms of interaction between the EEU Court and the national courts of
the Union member states were studied, and such interaction was considered in relation not only to the
highest courts of the member states, but also to national courts of all levels. In order to improve the ef-
ficiency of the EEU Courtfunctioning, it is proposed to give the EEU Court the power to provide pre-trial
opinions, as well as to grant the right of the EEC to initiate a lawsuit against the EEU member states that
violate their obligations under the law of the Union.

Key words: The court of the EEU, Statute, regulations, Board, resolutions, decisions, Advisory opin-
ions, enforcement of court decisions.
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OA-Dapabu aTbiHAaFbl Kasak, YATTbIK, yHMBepcuTeTi, KasakcraH, AAMartbl K.,
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Eypa3usiabik, DkoHOMMKAAbIK, OAaK, COTbI aKTiAepiHiH,
KYKbIKTbIK, CAAAQPbI )KOHE OAAPAbI OPbIHAQY MaCeAeAepi

Makanaaa Eypasmsabik, 5KOHOMMKaABIK, 0AaKTbiH (EDO) coT akTiAepiHiH, KYKbIKTbIK, CAAAAPAAPbIHbIH,
MOCeAeAepi XKOHEe OCbl aKTIAEPAI MYLLE MEMAEKETTED MeH LapyallibIAbIK >KYPri3ylli CyGbekTiAepAiH,
OpbIHAQY epeklUeAikTepi TaaAaHaabl. OCbl aKTiAepAl OpblHAAMayAblH, KYKbIKTbIK, caasapbl E20
KYKbIKTbIK TOpTibiHe Ae, OAaKKa MYLIE MEMAEKETTEPAIH KYKbIKTbIK >KyleAepiHe Ae arTapAblKTai
bIKMaA €TeAI.

ByA 3epTTeyai >Xypri3y Ke3iHAEe aBTOpPAAp 3epTTeYAiH >KaAMbl FbIAbIMM, >KAAMbl KYKBIKTbIK, XOHe
apHaMbI-KYKbIKTbIK, dAICTEpiH nanaasaHAbl. CaAbICTbIPMAAbI-KYKbIKTbIK, TaAAQy HeridiHae apbip xeke
aKTiHiH, acipece OHbIH, MIHAETTI 3aHABIK, Kyli 6ap wWewiMiHiH CTaTyTTblK, epeKlleAiKTePi KaparAbl.
EASO coTblHbIH KbI3MeTi 6acka XaAblKapaAblK, COTTaPAbIH, epeKLIEAIKTEPIMEH CaAbICTbIPY apKbiAbl
OHbIH, OH, X8He Tepic >kakTapbl aHblKTaAAbl. 2KymbicTa EADO CoTbiHbIH OAaKKa MyLle MEMAEKETTEPAIH,
YATTbIK, COTTapbIMEH 63apa iC-KMMbIA TETIKTEPI 3epTTEAA, BYA peTTe MyHAQ ©3apa iC-KUMbIA TEK MyLLE
MEMAEKETTEPAIH XOFapFbl COTTAPbIMEH FaHA EMEC, COHbIMEH KaTap 6apAblK, MHCTAHLMSAAPAAFbI YATTbIK,
COTTapfa Aa KatbICTbl KapacTbipbiApbl. EADO CoTbIHbIH )KYMbIC ICTEY TUIMAIAITH apTThIpy MakcaTbIHAQ
EA3O coTblHa NPEAULIMSIABIK KOPbIThIHABIAAP YCbIHY GOMbIHLLIA OKIAETTIKTEpP 6epy, coHaan-ak, EK-Fa
Oaak, KyKblfbl 601bIHLIA 63 MiHAEeTTeMeAepiH 6y3aTbiH EADO Mylue-memAekeTTepiHe Kapcbl TaAarm Koo
KYKbIFbIH 6EPY YCbIHbIAAADI.

Tyiiin ce3aep: EADO CoTbl, CTaTyT, perAamMeHT, KOAAErus, KayAbl, LUELliM, KOHCYABTaTWBTI
KOPBITBIHABIAAP, COT LUELiMAEPIH OPbIHAQY.
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npaBOBble NMOCAEACTBUSA aKTOB CyAa EBpa3MﬁCKOI’0 JkoHommyeckoro Coro3a
U HpOﬁAeMbl UX UCMTOAHEHUSA

B cratbe aHaAM3MpYylOTCS NPOOGAEMbl MPaABOBbIX MOCAEACTBUIA CyAebHbIX akToB EBpasuiickoro
3KoHoMmuueckoro coto3a (EASC) n crneumdmka MCMNOAHEHMS 3TUX aKTOB rOCYAQPCTBaMM-YAEHaMW U
XO39MCTBYIOWMMU CcybbekTamu. [1paBoBble MOCAEACTBUSI HEUMCMOAHEHMSI AQHHBIX AKTOB AOBOAbHO
Cepbe3HO BAMSIIOT Kak Ha npaBonopgAok EADC, Tak M Ha npaBoBble CUCTEMbl FOCYAAPCTB-YAEHOB
Coto3za.

[Npr NpoBEAEHMM AQHHOTO MCCAEAOBAHUSI aBTOPbI UCMOAb30BaAM O6LLEHAY HbIE, 06LLENPABOBbIe
M CreumasbHO-TIPaBOBbIE METOAbl MCCAeAOBaHMS. Ha oOCHOBe CpaBHMTEAbHO-MPABOBOro aHaAM3a
PacCMOTPEHbI CTATyCHblE OCOBEHHOCTU KaXXAOrO OTAEABHOrO akTa, B OCOBEHHOCTM ero pelieHus,
ob6AapaoLme 06s13aTeAbHON topuAnyeckon cnaon. AesteabHocTb Cyaa EADC 6Gbiaa comocTaBAeHa
C OCOBGEHHOCTSIMM APYTUX MEXAYHAPOAHbIX CYAOB, UTO MO3BOAMAO BbISIBUTb MOAOXKUTEAbHbIE U
OoTpULIATeAbHbIE CTOPOHbI. B paboTe 6biAM M3ydeHbl MexaHu3mbl B3ammoaerncteus Cyaa EAIC c
HaLMOHAAbHBIMM CyAQMM FrocyAapcTB-UAeHoB Coto3a, Npryem Takoe B3aMMOAENCTBME PaCCMaTPMBAAOCh
B OTHOLIEHMM He TOAbKO BBICLUMX CYAOB TOCYAQPCTB-UAEHOB, HO WM HALMOHAAbHbIX CYAOB BCeX
MHCTaHUMIA. B ueasix noblweHus acpdekTnBHoCcTU pyHKumoHnpoBaHus Cyaa EADC npepasaraetcs
HaaeAnTb Cya EADC noAHOMOUMSMM MO MPEAOCTABAEHMIO MPEIOAMLMAABHBIX 3aKAIOUYEHWI, a Takxe
npeAoCTaBuTb NpaBo E9K mHMLMMpPOBATb MCK NPOTUB rocyaapcTB-yaeHoB EADC, KoTopble HapyLaloT

CBOU 0653aTeAbCTBA MO npaBy Colo3a.

KaoueBble caoBa: Cya EADC, cratyT,

PeraamMeHT,

KOAAErns, noCTaHOBAEHWMA, peLleHnd,

KOHCYAbTATUBHbIE 3aKAIOYEHNA, MCITOAHEHNE CyA66Hle pELUEHl/Il;I.

Introduction

In accordance with the “Kazakhstan-2050”
strategy, the creation of the Eurasian Economic
Union (hereinafter — the EAEU) was the country*s
immediate goal, and regional integration itself was
perceived as the best way to stabilize Central Asia.
The strategy clearly defines the tasks of creating this
union: diversification of foreign policy, develop-
ment of economic and trade diplomacy to protect
and promote national economic and trade interests.

The EAEU Agreement defines several types
of acts adopted by the EAEU bodies: orders of
an organizational and administrative nature and
decisions containing provisions of a regulatory
nature. A variety of acts of the EAEU Court are
specified in the Statute and in the Rules of Procedure
of this Court (Statute of the court of the Eurasian
Economic Union, 2014). In accordance with these
documents, the Court may issue rulings, decisions,
advisory opinions, as well as dissenting opinions.
These acts to date, quite seriously affect both the
EAEU law and order and the legal systems of the
Union member states. Therefore, their mandatory
implementation, as well as bringing the law and
order of the Union and Member States into line
with these acts, is a task of primary importance.
This argument is confirmed by the fact that, on
the whole, the problem of the implementation by

the member states of the international association
of the decisions of the judicial authority of this
organization is universal for international justice.
So, despite the existence of various international
judicial bodies, all of them are established by states
and their main task is to clarify and apply interna-
tional legal norms. The very problem of the enforce-
ment of legal acts of international courts is a small
part of the comprehensive issue of compliance by
states with international legal norms. In this regard,
it should be noted that until recently, the problem
of the implementation of international legal norms
was not sufficiently covered by jurists. Thus, some
authors noted that international lawyers did not con-
sider the problem of compliance with international
legal norms, since they believed that virtually all
states comply with these rules, and non-compliance
is associated more with political issues than legal
ones (Schwebel, 1981). Moreover, it has been ar-
gued that work on international law focuses more on
the codification and entry into force of international
law, rather than on the economic and political is-
sues of the formation of such legal norms and the
responses of states to them (Hathaway, 2002).
Nevertheless, at the beginning of the XXI cen-
tury, a legal paradigm shift occurred regarding the
issue of compliance with international law, as the
number of international courts that provided ex-
tremely interesting materials to study the problem
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of the implementation of their decisions increased.
Thus, legalism, according to which the norms of
international law are fulfilled solely in connection
with the need to comply with the principle of pacta-
sunt servanda, has been replaced by new doctrines
that are aimed at exploring the various reasons af-
fecting the observance by states of international le-
gal norms (Giants, 2018).

In general, these doctrines can be divided into
two large groups. According to the first group,
states comply with international legal norms and
execute decisions of international courts for rea-
sons of parity of benefits and costs, which may re-
sult from the refusal to fulfill certain obligations
(Guzman, 2002). In this case, we are talking about
sanctions and coercions applied if states do not ful-
fill their respective obligations, therefore this con-
cept is most often called the doctrine of coercion.
In contrast to this doctrine, representatives of the
second group believe that states violate interna-
tional legal standards unintentionally, and due to
a variety of objective and subjective reasons, such
as ambiguity and vagueness of contractual obliga-
tions, lack of material resources to fulfill these ob-
ligations, and lack of coordination in the activities
of state bodies. Obviously, in such circumstances,
the application of financial sanctions seems inef-
fective, therefore, non-compliance by states with
international legal norms should be considered as
a problem that needs to be solved by joint efforts,
and not as a punishable misconduct. In this regard,
it is necessary to carry out work to prevent and pre-
clude legal violations through a constructive dia-
logue with states. Moreover, both of the considered
concepts note that the execution of acts of an inter-
national court is a small part of compliance with
international legal norms.

In international law, there are two types of en-
forcement of legal acts of international courts. The
first category includes the execution of a court deci-
sion by the party to the dispute, and the second cat-
egory is related to the quasi-unprecedented nature of
legal acts of the court, which can affect not only the
legal order of the states involved in the dispute, but
also the law of states that did not participate in the
consideration of the case.

In particular, the peculiarity of the enforcement
of decisions of international courts lies in the fact
that these courts operate according to completely
different rules than national courts. So, in interna-
tional law there is no universal coercive mechanism
that could force states to enforce certain legal acts
of international courts. Often, states, based on the
principle of the sovereign equality of all states, in-
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dicate the impossibility of such coercion on the part
of other states.

Thus, for a full analysis of the problems of the
execution of acts of the EAEU Court and their legal
consequences, it is necessary to study the statutory
features of each individual act, in particular its deci-
sions that are legally binding, and also consider the
practice of the EAEU Court and other international
courtson the enforcement by subjects of circulation
of legal acts of these judicial authorities.

Discussion

Based on the results of familiarization with the
submitted application, the Court of the Union first of
all makes the relevant decision on procedural issues,
namely the acceptance or refusal to accept the ap-
plication for production, suspension, resumption, or
termination of the proceedings. Moreover, the Court
has the right to make such rulings in the form of a
protocol ruling or as a separate act. In the first ver-
sion, the decision is recorded in the court session
record and announced orally in the presence of all
the judges in the courtroom, while the decision is
taken as a separate act by the judges in the delib-
eration room. Herwith, both types of resolution are
final and cannot be appealed by the parties to the
dispute (Rafalyuk, 2016).

A similar procedure for the issuance of judicial
decisions on procedural issues was also provided for
in the framework of the EurAsEC Court, in which,
in accordance with the provisions of the Rules of
Procedure of the Community Court, the Court is-
sued an order on acceptance or refusal to accept, on
suspension or termination, as well as on resumption
of proceedings within a reasonable time sent it to
the parties to the dispute or to the applicant’s ad-
dress (Rules of Court of the Eurasian Economic
Community, 2012). At the same time, the statutory
documents of the Community Court do not specify
exactly what period is considered reasonable, in
connection with which it can be assumed that the
reasonableness of the term was determined by the
Community Court itself, which itself sent these de-
cisions to interested parties.

Thus, the EurAsEC Court had a wide margin
of judgement in this regard, as well as the EAEU
Court, the EurAsEC Court distinguished two types
of judgments. Decisions in the form of a separate
judicial act were made by the judges in the delibera-
tion room in the order of making judicial decisions,
and the protocol decisions were recorded in the
court session record and announced verbally in the
presence of all the judges involved. In connection
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with the foregoing, it becomes apparent that the pro-
cedure for issuing judicial decisions on procedural
issues of the EAEU Court has not undergone sig-
nificant changes from the previously existing order
for issuing decisions in the EurAsEC Court, while
in the EC of the CIS, not a ruling is adopted on pro-
cedural issues, but a court ruling that within thirty
days from the date of receipt of the relevant applica-
tion, is signed by the whole composition of the Col-
legium of the CIS EC. At the same time, the parties
to the dispute have the right to appeal the decision
to refuse to accept the application to the Plenum of
the CIS EC. And if the application was accepted,
then the CIS EC sends copies of this ruling to the
parties to the dispute within ten days from the date
of its submission (Regulation of the CIS Economic
Court, 1997). So, in contrast to the procedure pro-
vided for in the framework of the EAEU Court and
the EurAsEC Court, the Regulation of the CIS EC
clearly sets the terms for making a determination on
procedural issues. This procedure not only stream-
lines the activities of the CIS EC, but also facilitates
the work of individual judges in determining pro-
cedural terms. While in the EU Court, decisions on
the procedural issues under consideration are made
only after hearing the views of the judge rapporteur,
the General Counsel and are taken in the form of
reasoned decisions. Further, having examined the
merits of the case, the EAEU Court makes a deci-
sion or an advisory opinion on the applications for
clarification within 90 days (Rafalyuk, 2016). More-
over, such a decision is binding on the parties to the
dispute, while the advisory opinion is only advisory
for them in nature.In contrast to this procedure, the
EurAsEC Court provided for the adoption of deci-
sions, not only based on the results of the resolution
of the disputed case, but also after clarification of the
unclear legal norms of the EurAsEC and on applica-
tions for making conclusions. Whereas the advisory
opinions were made by the EurAsEC Court precise-
ly within the scope of consideration of requests for
such opinions. A similar list of the grounds for de-
cision-making by the EurAsEC Court is most likely
related to its relatively broad powers. In particular,
it is a question of the fact that the EurAsEC Court
had prejudicial jurisdiction not provided for in the
statutory documents of the EAEU Court. Whereas
in the framework of the CIS, the Economic Court
can adopt three types of judicial acts. So, the col-
legium of the EC of the CIS, after considering the
case on the merits, issues an act in the form of a
decision, and in other cases in the form of a deter-
mination. Meanwhile, the full composition of the
CIS EC accepts advisory opinions on interpretative

requests. Obviously, in general, the legal acts of the
aforementioned international courts are not much
different from each other. Since the activities of all
these judicial bodies are aimed either at resolving a
disputed case, or at interpreting international legal
norms.

It should be noted that the Court of the Union,
as well as the Court of EurAsEC and the CIS EC,
makes a decision in the deliberation room by open
vote, and the legal positions of each judge, as well
as the essence of the discussion, constitute the secret
of the deliberation room. Besides, the legal act of
the Court is adopted by a majority of votes, and the
refusal to vote is not possible. Any legal act of the
Court is signed by all the judges who participated in
its adoption, including those who submitted dissent-
ing opinions. The Regulation of the EC CIS states
that decisions are made in writing and signed by the
entire composition of the collegium of the EC CIS
without a separate indication of the dissenting opin-
ions of judges. In the EU Court, decisions are signed
by the Chairperson and the Registrar of the court
session, and are announced in an open manner. In
turn, like the decisions of the EAEU Court, its ad-
visory opinions are adopted by a majority vote and
signed by the entire composition of the Court, the
presiding judge in this case being the last to vote,
and the advisory opinions themselves must be trans-
lated into the state languages of the member states,
with further publication on the website of the Court
(Rafalyuk, 2016).

As for the requirements for the content of the
legal act of the EAEU Court, as well as the deci-
sions of the EurAsEC Court and the CIS EC, it
should consist of an introductory, descriptive, moti-
vational and resolutive part. The introductory part of
the legal act covers provisions on the time and place
of the decision, the name of the judicial authority,
as well as information on the parties to the dispute
and other interested parties. Whereas the descriptive
part is devoted to the requirements of the applicant,
the defendant, and interested parties, as well as the
circumstance of the disputed case. The motivational
part of the decision shall indicate the legal norms
and evidence to which the Court referred when mak-
ing the decision. The final part contains the findings
of the Court in the present case. In general, all de-
cisions of the Court should be logical in content
and not allow incompatible provisions. In addition,
when making decisions, the margin of judgement
of the Court is limited to the issues indicated in the
applications, and these decisions cannot change,
repeal or create new legal norms of the EAEU or
member states. The inclusion in the Statute of the
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EAEU Court of such a provision not previously
provided for in Eurasian justice is explained by the
desire of member states to protect themselves from
the risk of judicial activism shown by the previous
integration court.

Thus, the statutory documents give the legal
right to the EAEU member states not to agree with
the decisions and not to execute them because of the
illegitimacy of these decisions. If the parties to the
dispute do not agree with the decision of the EAEU
Court Collegium, they can appeal this decision by
submitting a corresponding application to the Ap-
peals Chamber EAEU Court. However, such a
complaint must be filed before the expiration of 15
calendar days from the date of the appeal decision.
Moreover, any decision of the Appeals Chamber is
final and cannot be appealed. It should be noted that
the decisions of the Grand Collegium, in contrast to
the decisions of the Collegium, are not subject to ap-
peal and come into force from the date of their adop-
tion. Moreover, the main goal of the Court’s activity
is to create a unified practice by formulating a com-
mon and accurate legal position, which is reflected
in the decisions of the EAEU Court.

In the judgment in the case “Russian Federation
v. Republic of Belarus” of February 21, 2017 No.
CE-1-1/1-16-BK, the Court indicated that decisions
of the bodies of the Union may be classified as ad-
ministrative acts of state bodies, which are drawn
up in the form of a separate document in print or
electronic form, as well as decisions made within
the framework of customs procedures and official-
ized by affixing signatures, stamps and seals to gov-
ernment officials. Moreover, all bodies of the Union
must recognize such documents without fail. As a
result of the implementation of this decision, the
EEC Board adopted decision No. 139 of November
7, 2017 “On documents confirming the status of the
EAEU goods”, which indicated that the decisions
of the EAEU bodies include invoice, shipping list
or other transportation documents, specification, a
bill of lading, a document confirming the conclusion
of a transport expedition agreement, an invoice in
which there is an entry “EAEU Goods” to prevent
the risk of substitution of such documents (Decision
of the EEC Board, 2017). Consequently, in the posi-
tive law of the EAEU, the legal position of the Court
on the decision of this case has been formed and is
gradually developing.

In contrast to the legal positions of the Court,
formulated in its decisions, the positions indicated
in the advisory opinions are introduced into exist-
ing law in a completely different way. Since in this
case, the changes primarily relate to national legal
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norms. For example, in the case of clarification
on the application of the Ministry of Justice of the
Republic of Belarus of April 4, 2017 No. CE-2-1 /
1-17-BK, the applicant appealed to the Court with
the aim of clarifying the possibility of establishing
in the national legislation a different authorization
other than that contained in the Treaty on the EAEU.
The Court pointed out in its advisory opinion that
such an interpretation of the legal norm of the Union
seems impossible, since the EAEU Treaty provides
the Member States with discretion only in the field
of prohibitions and not permissions. After making
this advisory opinion, the legislative body of the Re-
public of Belarus drafted the necessary amendments
to the Law on Combating Monopolistic Activities
and the Development of Competition of December
12, 2013 (Law of the Republic of Belarus, 2013),
the validity of which was confirmed by a decision of
the Constitutional Court of the Republic of Belarus
of December 28 2017 No. R-1117/2017 (Decision
of the Constitutional Court of the Republic of Be-
larus, 2017).This decision notes that since the gen-
eral rules of competition in cross-border markets are
within the exclusive competence of the EAEU, this
policy is excluded from national regulation. By the
way, it was to this advisory opinion of the Court that
the dissenting opinion of Judge E.V. Hayriyan that
exclusively national bodies of the member states of
the Union should exercise preliminary control over
the legal acts of these states. On the whole, this hap-
pened because, referring to the practice of the Court
of the Union, the Constitutional Court of the Repub-
lic of Belarus affirmed the impossibility of deviating
from the EAEU norms.

The specificity of the acts of the Court in the na-
tional judicial systems of the Member States should
be noted. So, in accordance with the Decree of the
Plenum of the Supreme Court of the Russian Fed-
eration of May 12, 2016 No.18 “On some issues of
the application of the customs legislation by courts”,
acts of the Commission are legal norms regulating
customs relations in the Russian Federation as a
member of this Union (Decision of the Plenum of
the Supreme Court of Russian Federation, 2016). In
pursuance of this rule, the judicial authorities of the
Russian Federation quite often refer to the legal po-
sitions of the EAEU Court. In particular, these are
decisions of the Court of the Union on statements
of economic entities relating to customs relations.
Namely, the decision in the case of General Freight
CJSC v. EECof April 4, 2016 No. CE-1-2/2-16-KS
and the decision in the case of Sevlad LLC v. EECof
April 7, 2016 No. CE-1- 2/1-16-KS. For example,
the Ninth Arbitration Court of Appeal in its ruling of
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January 17, 2017 No. 09AP-63420/2016 referred to
the decision of the EAEU Court in the case of Gen-
eral Freight CJSC, in which objective characteristics
and properties of the goods are indicated as the main
classification criteria for customs declaration (Res-
olution of the Ninth Arbitration Court of Appeal,
2017). Similar provisions are also defined in the
Decree of the Eleventh Arbitration Court of Appeal
dated December 18, 2017 No. A72-20 / 2017 (De-
cree of the Eleventh Arbitration Court of Appeal,
2017) which specifically emphasizes the practice of
the EurAsEC Court in the cases of Zabaikal resurs
LLC and Nika LLC of 20 May 2, 2014 No. 2-4/7-
2014, as well as the decision of the EAEU Court in
the case of General Freight CJSC. In its turn, in the
decision of the Thirteenth Arbitration Court of Ap-
peal of March 20, 2017 No. 13AP-1447/2017, the
court referred to the decision of the EAEU Court in
the case of Sevlad LLC, noting that the expression
“similar to them” is used in the trade item 3808 of
the commodity nomenclature of foreign economic
activity as evidence of a non-exhaustive list of such
products. Thus, the legal positions of the EAEU
Court have been repeatedly confirmed by the nation-
al judicial authorities of the member states, which
gives reason to talk about the formation of a stable
and uniform judicial practice within the framework
of the Eurasian integration system.

In case of disagreement with the general decision
of the Court, the statutory documents of the EAEU
Court, as well as the EurAsEC Court, provide for
the possibility of providing dissenting opinions. In
the event of such disagreement, the judge shall have
the right to submit in writing his dissenting opinion
within a period not exceeding 5 days. A copy of this
document is then sent to all interested parties within
6 days. Whereas in the framework of the EU Court,
judges unanimously decide, and therefore have no
right to give dissenting opinions.

The form and method of execution of the judg-
ments of the EAEU Court are determined by the par-
ties to the dispute. Moreover, the same procedure
existed within the framework of the CIS Economic
Court, while in the EurAsEC Court the Court it-
self determined the procedure for the enforcement
of decisions and the application of interim mea-
sures. If the EAEU Court decides that the legal act
of the EEC does not comply with the EAEU stan-
dards, even after the entry into force of this decision
of the Court, the contested act will continue to be
valid until its execution by the EEC. Moreover, in
accordance with the Statute of the Court, the EEC
must execute this decision before the expiration of
60 calendar days. Nevertheless, if there is a request

to suspend the EEC act immediately after the entry
into force of this act of the Court, the EAEU Court
may satisfy such a statement. Here we are talking
about the legal acts of the EEC, since the acts of the
Commission, which are not legally binding, cannot
be disputed in the Court, as they do not form part
of the Union’s law. It turns out that the procedure
for challenging the legal acts of the Commission is
significantly different from the annulment procedure
in the Court of the European Union, since within the
framework of the EAEU Court only the acts of the
Commission are checked for their compliance with
the legal norms of the EAEU and nothing more.
Whereas in the decision of the EurAsEC Court in
the case of OJSC Ugol’naya Kompaniya “Yuzhnyy
Kuzbass” dated August 17, 2010 No. 1-7 / 1-2012
(Summary of the judgment of the Grand Collegium
of the EurAsEC Court, 2013) it was stated that the
recognition of the Commission’s act as inconsistent
withthe EurAsEC’s legal standards shall entail its
invalidity from the moment of its adoption, and the
fact that the judgment of the Court is ergaomnes in
nature, and therefore all Member States should have
brought their legal provisions into line with this
judgment. Obviously, in this case it was not a mat-
ter of eliminating the contradictions or clarifying the
unclear rules of law of the EurAsEC, as the full sub-
stitution of the norm of the constituent agreement
by the norm created by the Court was implemented.
Moreover, the Court noted that the fact of the estab-
lishment of a Community Court on the basis of an
international treaty a priori implies its rule-making
function. It seems that in response to this decision of
the EurAsEC Court, the EAEU member states sig-
nificantly limited the jurisdiction of the Court of the
Union.

However, in addition to curtailing the powers
of the Court to verify the EEC acts for compliance
with the provisions of the EAEU legal norms, the
member states have included in the statutory docu-
ments of the Court of the Union some legal norms
that legally allow member states not to comply with
the legal acts of the Court. For example, although all
decisions of the Court are binding, paragraph 114 of
the Statute of the Court states that if a member state
fails to comply with a legal act of the Court, another
member state may apply to the Supreme Eurasian
Economic Councilo and the economic entity — to
the Court for appropriate action on its execution. At
the same time, such applications by individuals are
sent by the Court of the Union to SEEC to make the
necessary decision on this issue. Similar rules were
in effect in the EurAsEC Court and in the CIS EC,
in which, if a court decision was not enforced, the
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member states were entitled to apply to the supreme
body of these associations (Neshataeva, 2015).
Thus, the process of execution of the legal acts of
the Court is due to the significant influence of the
EEEC, which is essentially a body representing the
interests of the EAEU member states than the Union
itself. On the one hand, indeed, the SEEC can con-
tribute to the implementation of the decisions of the
Court, since it is the heads of state and government
that have the highest powers in each of the member
states, and therefore has the right to force the parties
to the dispute to comply with the relevant decision
of the Court. However, such a procedure for the ex-
ecution of legal acts of the Court is fraught with a
limitation of the independence of the Court, which
already has very narrow jurisdiction. Moreover, if
SEEC fails to reach consensus, then the judgment
will not be enforced. Nevertheless, it should be not-
ed that there have been no cases of non-enforcement
of legal acts of the EAEU Court.

It is obvious that the mechanism for the enforce-
ment of legal acts of the EAEU Court is weak com-
pared to a similar EU system. Since, as already noted
above, the EU Court has the highest percentage of
execution of its decisions, as well as its prejudicial
opinions — 97%. In general, the EU Commission has
the authority to monitor the implementation of the
legal acts of the Court of Justice of the EU, which,
if a violation is discovered, carries out the necessary
proceedings and then applies to the judicial author-
ity of the Union to confirm the fact of such violation.
At the beginning of its activities, the EC began such
a process only in cases of special need, but now the
process is quite formalized. Since, every year, the
EC initiates many such investigations. However, in
the event a member state fails to fulfill its contrac-
tual obligations, the EC most often solves this prob-
lem through dialogue with that state, and therefore
more than 80% of such cases are regulated out of
court ( 2007).

It should be noted that initially the Court of Jus-
tice of the EU was only entitled to make declarative
decisions on the fact of violation by the state of its
obligations. But this procedure did not give posi-
tive results in this area, in connection with this, the
Maastricht Treaty granted the EU Court the right to
impose a fine and penalties for each day of delay in
the implementation of legal acts of the EU Court.
Since, until the establishment of financial sanctions,
not all acts of the Court of Justice of the EU were
voluntarily enforced by EU member states (Tamm,
2013).

For example, in the European Commission v.
France case of July 12, 1990 No. C-236/88 (Com-
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missionv. France, 1990), despite the fact that the
defendant’s refusal to keep social benefits to a pen-
sioner who moved to live in Italy was found to be
inappropriate by the EU Court of Law EU, France
categorically refused to implement this decision.
Moreover, the conflict on this issue was resolved
only after the initiative of France was amended by
Council Regulation No. 1408/71 on the applica-
tion of social security schemes for working people,
self-employed persons and members of their fami-
lies moving in the Community (Council Regula-
tion, 1992), which made the execution of an act of
the Court meaningless. Whereas in the European-
Commission v. France case of July 12, 2005 No.
C-304/02 (Commission of the European Commu-
nitiesv. French Republic, 2005), due to the defen-
dant’s failure to comply with the decision of the EU
Court in the earlier Commission v. France case of
June 11, 1991 No. C-64 / 88 (Commission of the
European Communitiesv. French Republic, 1991),
the Court of the Union for the first time imposed a
fine and a penalty on a violating state. He noted that
the fine is used to prevent future violations, and the
penalty is aimed at the quick and full implementa-
tion of the decision of the EU Court of Justice and
is not a punishment tool. However, it is obvious that
even the highest financial sanctions cannot solve the
whole problem of the implementation of the deci-
sions of the EU Court. So, in 2015, the EU Commis-
sion examined seven separate cases that were not
executed even after financial sanctions were applied
to violating states. For example, in European Com-
mission v. Italian Republic case of July 16, 2015
No. C-653/13 (European Commissionv. Italian Re-
public, 2015), a fine of twenty million euros was
imposed on the defendant and penalties amounted
to one hundred twenty thousand euros for each de-
layed day of execution. Whereas in the European
Commission v. Hellenic Republic case of October
15, 2015 No. C-167/14 (European Commissionv.
Hellenic Republic, 2015), the defendant was fined
ten million euros and a penalty of more than three
million euros for every delayed six months of the
decision enforcement.

As for the prejudicial conclusions of the Court of
Justice of the EU, from the moment of their first ap-
pearance in the Rome Treaty to the present, the legal
status of these judicial acts has not been determined.
However, the level of enforcement of the prejudicial
findings of an EU court is actually incredible. Since,
as already noted above, only in 3% of cases the na-
tional courts of the EU Member States refused to
comply with these conclusions. This phenomenon
is explained by the extremely successful position
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of the EU Court to disseminate its doctrinal views.
Understanding that it is impossible to compel the
domestic courts to follow its judgments, the Court
of Justice of the European Union organizes a dia-
logue with the national courts of the Member States,
in which both judicial systems remain in a mutually
beneficial position. As a result of this cooperation,
the conclusions of the EU Court are in good faith
executed by the courts of the Member States, which
perceive the consent to comply with the legal norms
of the EU Court as their legal right, and not an obli-
gation. Therefore, even in the EU Court of Justice,
many decisions may not be enforced by EU member
states.

Thus, the EAEU Court has the right to make le-
gally binding decisions, as well as advisory opin-
ions, which are advisory in nature. For the purpose
of a multilateral analysis of this problem, the charter
qualities of each individual act of the EAEU Court
were examined, as well as the practice of implemen-
tation by the member states and economic entities
of the legal acts of the Court itself and other inter-
national judicial bodies. Thus, it was found that in
international courts the performance indicators of
judicial decisions vary significantly. For example,
within the UN, the decisions of the International
Court of Justice are executed by 72%, the decisions
of the WTO DSB by only 66%, and the binding
decisions of the ECHR are implemented by 80%.
Moreover, the EU Court has the best indicators, with
82% of all decisions and 97% of advisory opinions
being executed by the relevant entities. While this
indicator is relatively low for the Inter-American
Court of Human Rights, where only 4% of decisions
are enforced (Ispolinov, 2017). As for the EAEU
Court, in practice this body has not yet encountered
cases of non-enforcement of its decisions. It was
also revealed that the issue of the enforcement of
international court decisions is an integral part of
the broader issue of compliance by states with their
treaty obligations. At the same time, while some
states comply with these norms in connection with
the negative impact of financial sanctions that may
follow from the failure to fulfill such obligations,
others argue that the fact of non-compliance with in-
ternational law is caused by objective and subjective
circumstances independent of states. Despite the po-
sition taken by a particular state, the problem of the
enforcement of decisions of international courts al-
ways remains part of the problem of fulfillment by
states of their international legal obligations.

Thus, in the doctrine of international law, there
are two types of enforcement of legal acts of inter-
national courts. In particular, court decisions can be

executed by the party losing the case, or these deci-
sions are executed because they can directly affect
the rule of law of states that did not participate in the
consideration of the case. As for the EAEU Court,
the form and method of execution of decisions is de-
termined by the parties to the dispute. The same pro-
cedure existed in the CIS EC, and in the EurAsEC
Court, the Court itself was empowered to determine
the order of execution of decisions, as well as for
security measures. Moreover, despite the fact that
the decisions of the EAEU Court are binding, if they
are not executed, the interested entity can apply to
the Supreme Eurasian Economic Council to take ap-
propriate measures for its implementation. A similar
procedure was in force in the Court of the EurAsEC
and the CIS EC, where in case of failure to comply
with judicial acts, member states were entitled to ap-
ply to the supreme body of the association. It turns
out that the process of implementing the decisions
of the Court depends on the will of the SEEC, which
actually represents the interests of each individual
member state of the Union, but not the association
itself. It seems that such an order of enforcement
of the judgments of the EAEU Court limits the in-
dependence of the Court, the jurisdiction of which
is already significantly narrowed compared to the
previous integration court. Also, if it is not possible
to establish consensus within the framework of the
SEEC, a circumstance may arise in which court de-
cisions cannot be enforced at all.

Conclusion

As a result of consideration of the specific com-
petence and function of the EAEU Court, the fol-
lowing conclusions were drawn.

Since the beginning of the functioning of the
EAEU Court, and to this day, a total of 36 appli-
cations have been received by this body, of which
17 on dispute resolution, 14 on clarification and 5
on appeal of decisions. However, out of all appeals,
only 27 were accepted for legal proceedings, since
9 applications were refused acceptance for proceed-
ings and 6 applications were left without movement.
Furthermore, most of the applications that were not
accepted were sent by business entities. So, of the
9 applications that were refused to be accepted for
proceedings, only one was sent by a member state of
the EAEU. Moreover, the application was returned
only in connection with the fact that the applicant
withdrew his application until it was accepted for
production (Official website of the EAEU court,
2020). The EAEU Court has two different compe-
tencies, which are the resolution of disputes and
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the provision of advisory opinions. As part of the
competence for the settlement of disputes, the Court
resolves cases on the basis of the applications of
member states and business entities. Member states
are privileged applicants due to the fact that they can
not only appeal against the decisions, actions or in-
actions of the Commission, but also have the right
to apply directly to the EAEU Court with claims
against other member states, while business entities
have the right to appeal decisions or EEC actions
and inactions. In contrast, in the framework of the
Court of Justice of the EU, it is not only Member
States and private individuals that are subject to ap-
peal to the Court of Justice of the EU, since EU in-
stitutions and their employees can also protect their
rights in the judicial body of the Union. Whereas
in the former EurAsEC Court, disputes were con-
sidered at the request of the parties, Community
bodies and business entities. In this case, the par-
ties were understood only as Member States of the
Community.

On the other hand, the EAEU Court has the right
to provide advisory opinions at the request of the
Member States and bodies of the Union, as well as
employees and officials of the EAEU bodies. At the
same time, the latter can apply to the judicial body
of the Union only regarding labor issues, which
obviously reduces the substantive competence
of the EAEU Court, since the largest number of
situations requiring clarification of the legal norms
of the Union appear precisely in the course of labor
disputes among employees of the EAEU bodies.

Unlike decisions, advisory opinions are acts
of a recommendatory nature, and are aimed at
a uniform explanation of integration law by the
member states of the Union. Nevertheless, although
part of the Union’s law is international treaties of
the Union with third states, the Court can clarify
their provisions only if such a procedure is provided
for in the text of the international treaty. It seems
that this is due to the fact that the parties to such
agreements are not only member states of the Union,
but also entities whose activities are not governed by
the legal norms of the EAEU. Since there is no legal
hierarchy in international law, it is impossible to
regulate such agreements by the legal order of only
one of the parties to the agreement. In this regard,
the clarification of these contracts is usually carried
out through the creation of an arbitration court.

Further, it was revealed that the competence of
the EAEU Court to clarify the legal norms of the
Union differs from the similar competencies of the
EurAsEC Court and the EU Court. Thus, the subjects
of the appeal to the Community Court with requests
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for advisory opinions were the member states and
bodies of the EurAsEC, as well as the higher courts
of the member states of the Community. This order
was much more effective than the current order,
since it was possible to establish a dialogue between
the Community Court and the national courts of
the Member States. Whereas in the EAEU Court,
the highest national judicial bodies can request
these conclusions only by contacting the authorized
bodies of the member states. However, it should
be noted that only the higher courts of the Member
States could request the EurAsEC Court to clarify
Community legal rules, while their other courts did
not have this right. Meanwhile, the EU Court has the
right to provide prejudicial opinions at the request of
national courts of all levels, as well as at the request
of member states and bodies, as well as employees
of the bodies of the Union.

Many significant legal positions of the EAEU
Court were developed not within the framework
of its decisions, as happened in the EU Court, but
within the framework of its advisory opinions.

So, in these documents the Court of the Union
formed the concepts of direct action and direct
application of the Union’s legal norms, and they
also detail the conflicting provisions of the EAEU
legal norms. In its decisions, the EAEU Court
determined that the current EAEU agreement must
be implemented in good faith and that a member state
cannot refer to the norms of its national legislation
as an excuse for not fulfilling the EAEU legal norms.
Further, it was revealed that international treaties
that are not part of the Union’s law are applied on
the territory of the EAEU, provided that all member
states of the Union have signed this international
treaty, as well as if this treaty regulates legal relations
that are part of the EAEU common policy area.
Further, it was determined that the legal positions
of the EurAsEC Court serve as a precedent for the
EAEU Court, since the decisions of the Community
Court continue to operate in their previous status.

Consequently, the jurisdiction of the EAEU
Court ondispute resolution, as well as its jurisdiction
to provide advisory opinions, have their own
functional characteristics. Thus, according to
the decisions of the Court, many important legal
positions were formed, and in the advisory opinions,
the Court determined the special nature of the
Union’s law and order. The execution of these
acts is of paramount importance for the effective
functioning of the Union, since it is they who are
developing the EAEU legal system.

In order to improve the functioning of
the EAEU Court, the following practical
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recommendations were developed based on the
results of the study.

First, the EAEU Court must be empowered to
provide prejudicial opinions. Since the absence of
such jurisdiction negatively affects the formation of
a productive judicial dialogue between two different
judicial systems. At the same time, the jurisdiction
of the Court should be based on international
judicial practice of issuing prejudicial opinions, and
not on the experience of the former EurAsEC Court.
Secondly, the right should be given to the EEC to
initiate a lawsuit against the EAEU member states
that violate their obligations under Union law. Since
the practice of international justice itself proves that
states, guided by political considerations, rarely
appeal to an international court against another
state. Whereas the Commission, which is essentially
a supranational body of the EAEU, can act outside
the political environment of the Member States
of the Union, and thereby independently monitor

the implementation of integration legal norms.
In addition, it is necessary to expand the right of
individuals to apply to the EAEU Court, since the
rights and legitimate interests of not only business
entities, but also representatives of other areas may
be infringed by illegal decisions, as well as actions
and inaction of EAEU bodies. It is also necessary to
change the procedure for the execution of legal acts
of the Court EAEU, since the fact that the execution
of the judgments of the EAEU Court is ensured only
by the Supreme Eurasian Economic Council, which
does not have the right to establish any sanctions
against the state, it nullifies the effectiveness of the
activities of the EAEU Court.

It seems that the implementation of the above
recommendations to increase the efficiency of the
functioning of the EAEU Court will contribute to
the further development of the judicial system, and
will also positively affect the practice of the national
courts of the Member States of the Union.
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