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PROTECTING THE RIGHTS OF INDIGENOUS PEOPLES IN
INTERNATIONAL LAW

This research paper investigates a broad understanding of the concept of protecting the rights of Mi-
norities and Indigenous peoples as one of the development practices in international law. In particular,
the research will deal with the protection and rights of Indigenous peoples which is already enshrined in
the United Nations Declaration on the Rights of Indigenous Peoples. Consequently, it is regarded to be a
legal document of these communities in order to develop themselves and protect their rights as regards
land, resources and others. The another aim of this paper is to critically discuss the issue concerning the
rights of lands and property of indigenous peoples, and also according to international provision whether
state can launch economic project on the territory of indigenous peoples without their consent. Further,
the study showed that the UN international instruments also helped for the protection of indigenous
people and minority rights. However, still the international order needs certain enhancement in the in-
ternational covenants and international organizations role in this regard is very crucial.

Key words: minorities, Indigenous peoples, international law, self-determination, consent, declara-
tion, provision.

XK.P. Arbi6ain’, )K.M. Teaen', A. OpbiHb6acapos?

Y«TypaH» YHuBepcuteti, KasakcrtaH, AAMaThl K.
2C. Aemupenb YrusepcuteTi, KasakcraH, AAMaThl K.

XaAblKapaAblK, 3aHfa caiiKec 6aiMbIpFbl XaAbIKTapAbIH, KYKbIKTapblH KOpFay

ByA MakaAaaa YATTbIK, a3liblAbIK, MeH 6albIpFbl XaAbIKTapAbIH, KYKbIKTapblH KOpFay >KoHe oAapfa
XaAbIK@PaAbIK, 3aH, aAAbIHAQ KOAAQY KepCeTy 3epTTeAeAl. ATan anTKaHAQ, Tapuxu SAIAETCI3AIK
MeH SAEYMETTIK KEMCITYAIH Kyp6aHbiHa arMHaAraH GanbipFbl XaAbIKTapAbIH KYKbIKTApPblH TaHy >XoHe
KeTepMeAey >KoHe OAapAblH GOCTaHABIFbIH KaMTaMacbi3 eTy MaceAeAepi Kebipek KapacTbipbliAaAbl.
OAapAbIH, KYKbIKTapblH KOPFalTbiH XK8HE 3aHAbI TYPAE YATTbIK, a3lbIAbIK MeH 6aibIpFbl XaAblKTapAbl
KOAAQMTBIH akT, OA BipikkeH YATTap ¥ibIMbIHbIH HOPMATUBTI AeKAapaumsicbl 60AbIN Tabbirasbl. bipak,
Kasipri 3amaHaa 6ipa3 MemaekeTTep GYA XaAblKapaAbIK, KYKbIKTbl OpbIHAAMaYbIHbIH ce6e6iHeH, CaHayAbl
KanWbIAbIKTapAbl TyFbiysa. COHbIMEH KaTap, MakaAaHblH KebipeK TaAKblAQHATbIH TYCbl OGaMblpfbi
XaAbIKTapAbIH MOCEAECI, IFHM OAAPAbIH apacbliHAA Kasipri Hemece GypbiHHAH KEAE KaTKaH >KarFAaibl —
oAapFa AEreH AMCKPMMMHALMSHBIH BOAYbI, aiiTa KETCEK ©3AepiHiH ayMarblHAAFbI >Kep, XKep GanAblfbl,
>KaATbl OAAPAbIH 63-63IMeH YAT GOAbIN AaMy KYKbIFbIH KenOip MEMAEKET OpraHAApPbIHbIH KOAAAMaYbl,
OYA XaAbIKapaAbIK, 3aHHbIH Oy3blAybl GOAbIN TabbiAaabl. CoHbIMEH KaTap, MakaAasa bYY-HbiH keibip
XaAblKapaAbIK, 3aHHaMaAapbl YATTbIK, a3LUbIAbIKTap MeH 6anbIpFbl XaAbIKTapAbIH KYKbIKTapblH KOpFayFa
KOMeKTEeCeTiHi KepceTiAreH. AAalAa, XaAblKapaAblK, TOPTIM XaAblKApPaAbIK, LIAPTTAPAbl >KETIAAIPYAI
KaXKET eTeAi )koHe BYA peTTe XaAblKapaAblk, yibIMAAPFa 6Te MaHbI3Abl PeA BepiAeai.

TyiiH ce3Aep: YATTbIK, a3LbIAbIK, OabIPFbl XaAbIKTap, AEKAApaLMsl, XaAblKapaAbIK, KYKbIK, KEAICIM,
63 aHbIKTamachl.

XK.P. Arbi6ain’, )K.M. ToaeH', A. OpbiHb6acapos?

'YuueepcuteT «TypaH», KazaxcraH, r. AAMaTbl
2Yuusepcutet C.Aemupens, KasaxcrtaH, r. AAMatbl

3awmMTa NpaB KOPEHHbIX HAPOAOB B MEXAYHAPOAHOM rpaBe

B AQHHOM CTaTbe MCCAEAYETCA 6onee LIMPOKOE TMOHUMaHME O 3alluTe NnpaB HaUMOHAAbHbIX
MEHbLIMHCTB M1 KOPEHHbIX HAPOAOB. B ocob6eHHOCTM 6oAbLLE paccCMaTpmnBaeTCA NpMn3HaHMe 1 noouipeHne
NnpaB KOPEHHbIX HapoAOB U obecrneyeHme mx CBO6OAI::], KOTOpble CTaAM >KepTBaMun MCTOqueCKOVI
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Protecting the rights of indigenous peoples in international law

HECNpPaBeAAMBOCTU M AMCKPUMUHALIMK COLLMAAbHOMO 0bLLecTBa. AEAAETCS BbIBOA O HEOOXOAMMOCTM
BbIMOAHEHUS U Mpu3HaHWUs Aekaapaumn Opranmsaumn O6beaeHHbIX Haumii o npaBax KOpeHHbIX
HapOAOB, a TaKXKe APYrMx AOrOBOPOB, KOTOPble MO3BOASIOT KOPEHHbIM HAPOAOM KOHTPOAMPOBATH 3a
COObITUSIMK, 3aTPArnBaIOLLMMU MX U UX 3EMAM, PECYPCbl U TEPPUTOPUM U COXPAHUTb CBOWM MHCTUTYTbI,
06pa3oBaHusl, KYAbTYPbl U TPAAMLIMK. A TakXKe PaCCMaTPMBAIOTCS MPOOAEMbI KAaCAaTEAbHO 3KCMAyaTaLMm
36MAM KOPEHHbIX HApOAOB MHOCTPaHHbIMW WHBECTOPaMM W MPABUTEAbCTBOM He COTAACOBAHHO
C MEXAYHapOAHbIM 3aKOHOAATEAbCTBOM, KOTOpOe TpebyeT OT roCyAapCTBO  AOOPOCOBECTHO
KOHCYABTMPOBATb M COTPYAHMYATb C KOPEHHbIMU HapOAaMM OTHOCUTEAbHO MPWHSTUS peLleHU
Mo BOMPOCaM 3eMAM, PECYPCOB M APYIMX BHYTPEHHUX AEA KOPEHHbIX HapoAoB. B To ke Bpems, B
CTaTbe YKa3blBaeTCs Ha TO, YTO HekoTopble HopMmbl OOH nomoraloT B 3alimTe npaB  HaLMOHAABHbIX
MEHBLUMHCTB U KOPEHHbIX HapoAOB. OAHAKO, MEXKAYHAPOAHbIV MOPSIAOK eLlle HYXXAAETCS B YAYULLEHWI
ME>XXAYHapOAHbIX AOFOBOPOB M B 3TOM OYEHb BaXkKHas POAb BO3AAraeTCsl Ha MeXAYHapOAHble

OpraHu3saLmm.

KAloueBble CAOBa: HaLMOHaAbHbIE MEHbLIMHCTBA, KOPEHHblE HapOAbl, MEXXAYHApPOAHOE MpaBso,
AEKAapaLivsl, KOHBEHLIMS, CAMOOTPEAEAEHME, COTAALLIEHUE,

Introduction

Can States launch development projects on in-
digenous peoples’ lands without the latter’s consent?
The concept of the rights of Indigenous peoples is
one of the development practices in international
law. It is crucial to have this concept in order to in-
terpret and develop a separate way of human rights
of Indigenous peoples. According to Anaya, indig-
enous peoples are recognized as a powerful sector
of societies and distinct communities whose ances-
tral roots are profoundly embedded in their envi-
ronment and lands where they live (Anaya, 2004).
In other words, it might be understood that Indig-
enous peoples exist in several parts of the world and
they are recognized as group of people and tribes
or other communities whose descendants were liv-
ing on their lands and consequently, they are pre-in-
vasion inhabitants of that place. The protection and
rights of Indigenous peoples is already enshrined
in the United Nations Declaration on the Rights of
Indigenous Peoples and it is regarded to be a legal
document of these communities in order to develop
themselves and protect their rights. Nevertheless, it
is important to note that in the modern period, the
concept of indigenous peoples can be controversial
issue due to their marginalization and also discrimi-
nation by state governments. For instance, there are
some critics about a few states that not comply with
the legal framework of the UN Declarations and
abuse the rights such as land and property of indig-
enous peoples in some particular regions (UN Dec-
laration, 2004). It can be argued that governments
may realize to build some factories or make invest-
ment projects with foreign investors on the lands of
Indigenous communities. Consequently, it can pos-
sible arise the issue that without the consent of the
indigenous people governments can do what they
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wish. Since, from the side of some states there is the
violation of the concept of normative framework on
Free, Prior and Informed Consent which is affirmed
in the UN Declaration as one of the legal provisions
of the indigenous peoples in protecting their rights.
The aim of this paper is to critically discuss the issue
concerning the rights of lands and property of indig-
enous peoples, and also according to international
provision whether state can launch economic proj-
ect on the territory of indigenous peoples without
their consent?

Background and the legal international stan-
dards

Since early fifteen and sixteen centuries the ex-
istence of indigenous peoples has been evidenced
throughout the history. As Vitoria stated that in the
period of medieval time, there were considerable
enslavement and massacre of indigenous peoples in
the sixteen century (Anaya, 2004, p. 16). It meant
that indigenous communities were mainly assimi-
lated in the dominant society and according to some
other authors they were excluded or marginalized by
colonial powers that used their lands and resources
for political or economic purposes (Niezen, 2003).
Though, Niezen added that indigenous communities
had failed on claiming their rights due to the lack
of awareness of international forums or treaties that
could help to deal with their grievances about the ac-
quisition of lands and resources and also the breach
of their rights by state government (Niezen, 2003, p.
3). However, the expansion of some organizations,
regarding the indigenous peoples’ rights had changed
crucially indigenous communities’ belief and hope
within the nationhood in the mid-nineteenth century.
For example, the presence of the British Empire cre-
ated the chance for indigenous peoples to redress
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any issue by appealing to the monarch and after that
series of application were undertaken by Canadian
Indians and the New Zealand Maori (Clarke, 2012,
p. 24). Thus, it can be seen that since the early medi-
eval period indigenous peoples have been struggling
with nationhood to protect their lands rights, prop-
erty rights and other relevant right issues, as well as
an existence of them as whole communities.

Further development provisional attempt in pro-
tecting of the rights of indigenous communities was
the creation of the League of Nations and also the
promise of the Woodrow Wilson about self-determi-
nation for nations which provided the opportunity
to protect the right of minorities as well as to re-
gard the right of indigenous peoples too. However,
in some cases, the indigenous peoples were faced a
considerable impediment when they would not have
a sufficient power in decision of their political issues
in territory of dominant state. It can be seen in an ex-
ample of Deskaheh who was a chief the Cayuga Na-
tion and spokesperson of the Six Nations of Grand
River. He made contribution to keep sovereignty for
aboriginal communities in Canada, though it caused
the political disorder in the country (Belanger, 2007,
pp- 23-49). That is to say Canadian officials were
reluctant to interact with the Council of Six Na-
tions Hereditary regarding the political issues of the
country. The same position was demanded by ab-
original communities, unwilling of intervention into
their territorial matters. As a result, over the time the
campaign of Deskaheh was divided by those who
supported Canadian officials known as ‘modernists’
and those who not supported called the ‘traditional-
ist’, they preferred the full self-government rather
than to maintain the integration with Canadian of-
ficials.

It is true to say that the League was reformulat-
ed into the United Nations and since that time there
were more favorable conditions created to protect
the rights of indigenous peoples. One of these con-
ditions to promote and protect human rights was
the adoption of the Universal Declaration of Hu-
man Rights in 1948. This development document
on protecting the human rights was generated to
further international human right provision such as
the International Covenant on Economic, Social and
Cultural Rights and the International Covenant on
Civil and Political Rights. Moreover, these provi-
sions reasonably changed the substantial meaning of
the international law in relation to protection of hu-
man rights. Consequently, by David Held it is stated
that: “less concerned with the freedom or liberty
of states and ever more with the general welfare of
all those in the global system who are able to make

their voices count” (Held, 1995). In other words,
this address may touch on those who are needed to
be heard their voices, feelings and of course, their
rights too. Similarly, the period of decolonization
process brought more environments of freedom and
free choices such as self-determination of indig-
enous peoples. However, contrary to the legal claim
of the right to self-determination, there were a num-
ber of cases in relation to the unilateral and remedial
secessionist claim of sub-national groups who might
recognize themselves as indigenous peoples (Craw-
ford, 2000, p. 7).

Article 32 and the concept of Free, Prior and
Informed Consent (FPIC)

It can be argued by some scholars that the right
to self-determination of indigenous peoples is open-
ly said in the International Covenant on Civil and
Political Rights (ICCPR) and also the International
Covenant on Economic, Social and Cultural Rights
(ICESCR). They affirm that: “[a]ll peoples have the
right of self-determination. By virtue of that right
they freely determine their political status and freely
pursue their economic, social and cultural devel-
opment” (ICESCR, 1967). By interpreting of this
clause that it possibly implies communities of indig-
enous peoples that may belong to the class of peo-
ples and as a result, they have to be entitled to the
right of self-determination. If it is true, in that case
they can claim all rights and aspects of self-determi-
nation. That is to say indigenous peoples may have
the right to control over the lands, recourses and ter-
ritories to develop their economic and cultural life
of their communities. Nevertheless, opponents of
this view have restrained of this concept particular
to the indigenous peoples because many states may
fear of raising the peoples and groups by claiming
the concept of secessionism within the territory of
host state (Borgen, 2009, pp. 1-33). Certainly, that
was controversial issue and raised many attempts
for indigenous community claiming the right of
self-determination. Moreover, Article 32 of the UN
Declaration on the rights of Indigenous Peoples that
has been criticized and ignored by many states too.
As article 32 and paragraph 2 of the Declarations
states that:

“States shall consult and cooperate in good faith
with the indigenous peoples concerned through their
own representative institutions in order to obtain
their free and informed consent prior to the approval
of any project affecting their lands or territories and
other resources, particularly in connection with the
development, utilization or exploitation of mineral,
water or other resources” (UN Declaration, 2004).
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In other words, it says that states, before under-
taking any decision about the land and other politi-
cal issue on the territory of indigenous peoples, they
shall consult with local indigenous peoples and ask
their consent about any project before utilizing their
lands and territories; otherwise it can be the breach
of law under international human rights. This is be-
cause that Article 1 affirms that the rights of indig-
enous peoples can be collectively or individually
enjoyed with fundamental freedoms as it is provid-
ed by the Charter of United Nations, the Universal
Declaration of Human Rights. However, from the
perspective of the states due to the global market
demands such as exploiting the natural resources
and increasing the potential infrastructures which
may considerably affect on the development of in-
digenous peoples’ life. Specifically, regarding to this
issue there is another legal provision known as Free,
Prior and Informed Consent that can give the right
to consult and participate in relations to any devel-
opment projects on the lands of indigenous peoples.

It is clear to note that dispute on the concept of
Indigenous communities’ consent (FPIC) mainly
touches on the life of indigenous peoples (Ward,
2011). Furthermore, United Nations Permanent
Forum on Indigenous Peoples deliberately empha-
sized each concept by giving the right interpretation
(Barelli, 2012, pp. 1-24). ‘Free’ should be inter-
preted as no coercion, intimidation or manipulation.
Further, ‘Prior’ should be implied as consent can be
sought satisfactorily in advance of any authorization
or commencement of activities and that appropriate
representatives should assure enough time for the
indigenous consultations/processes to realize. An-
other clause is ‘Informed’ that can imply indigenous
peoples should be provided by sufficient informa-
tion in relation to the nature, size, pace and scope of
any suggested project and engagement. As well as,
indigenous peoples should know the aim or reason
of expecting the projects and duration of this proj-
ect. In addition, they should be prevented from the
potential risks of the activity which can affect on the
locality of areas. Overall, a preliminary assessment
of the economic, social, cultural and environmental
impact as well as any general procedure of project
should be informed by indigenous peoples. Finally,
‘Consent’ should be interpreted as crucial concept of
the process of consultation and participation which
should be carried out in good faith. Moreover, the
parties of the consultation should find an appropriate
decision by establishing the atmosphere of mutual
respect in good faith (Report of IWM, 2005).

As noted above, elaboration of FPIC identifies
various aspects and an intended process of consulta-
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tions and participations between indigenous peoples
and state government. According to Laplante and
Spears, consequently FPIC obliges states to attain
consent from the indigenous peoples prior to autho-
rizing or initiating some development projects on
their lands. This is because, most of the develop-
ment projects are situated on the land of the indig-
enous communities whose ancestors have lived in
that territory for many centuries (Laplante., Spears,
2008, p.69). Nevertheless, some scholar argue that
a number of states may not recognize the concept
of FPIC, because they do not allow for those com-
munities to have an authority to make barrier for
states’ development projects which is considered as
significant for the development of the whole country
and interests of their citizens (UN Doc., 2000). Even
though, as Article 26 states: “Indigenous peoples
have the right to the lands, territories and resources
which they have traditionally owned, occupied or
otherwise used or acquired” (2000, Art. 26), and also
Article 29 which affirms that: “Indigenous peoples
have the right to the conservation and protection of
the environment and the productive capacity of their
lands or territories and resources” (2000, Art. 29),
that means it is the choices of indigenous peoples
to manifest or develop and how to manage with re-
sources or lands in terms of characterization of ex-
istence as whole. Therefore, the main reason to be
respected and recognized of indigenous peoples that
is they are primarily attached to their lands due to
the embedded tradition and customs, as well as due
to the protection of cultural element and values.

Importantly, the significant jurisprudence re-
garding to the rights of indigenous peoples is the
Inter-American Court of the Human Rights which
is the advanced and substantive organ on the rights
of Indigenous peoples and has been developed since
the early 2000s (Pasqualucci, 2008, pp. 281-322).
One of intended purposes of this system has been
focused on collective rights of indigenous peoples
to lands and natural resources. In addition, the
Court has considered that the land rights of indig-
enous peoples in the framework of Article 21 of the
American Convention can be respectively provided
by them and this recent development of normative
organ (IACtHR) also secures the rights of indig-
enous communities to manifest and own ancestral
lands (Inter—American Convention of HR, 1969).
Recognizably, the UN Declaration is considered as a
soft law which is not binding for all states, however
the American Convention is legally binding treaty,
therefore states should recognize the jurisdiction of
the Court and its decision on the considered issues
has to be obliged on the Parties to this treaty.
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This normative interpretation in relation to the
land right of Indigenous Peoples had been firstly
met with the case of Mayagna (Sumo) AwasTingni
Community v. Nicaragua and later introduced with
other number of cases in terms of connection of
indigenous peoples with their lands. This case has
been examined the situation that the land, which is
traditionally used by the Awas Tingni Community,
has been allowed to foreign companies by the Ni-
caragua government for mining and logging busi-
nesses without any effective participation and con-
sultation process with host community. As a result,
the Awas people complained this issue to the Inter-
American Court of the Human Rights and court
came to the solution that the government of Nica-
ragua indeed, violated the rights of the Awas Tingni
community in accordance with the Article 25 on the
land right and Article 21 on the right to property of
the American Protection. More precisely, the Court
found that the Nicaragua breached the Article 25 by
not having effective consultations with local people
that indigenous communities’ lands could be titled
and delimited. Thus, it is possible to say that this
was the first binding judgment which acknowledged
the collective property rights of indigenous commu-
nities and the fundamental judicial framework of the
Inter-American Convention.

By decision of the Court that it ordered to the
government of Nicaragua to accept the need domes-
tic legal measures to establish the effective mecha-
nism for titling and delimitating of the property
which belongs to the indigenous properties in ac-
cordance with customary law and its values (Page,
2004, pp. 16-20). It is also important to note that
under the international treaty, apart from the concept
of collective rights and self-determination which
are foundational legal norms, the FPIC normative
within the Human Rights is also legal consideration
that takes place in the existence of whole indigenous
peoples. Consequently, the community has to be in-
formed that how it can be ruled and consent should
be therefore agreed due to the respecting values of
Indigenous peoples and considering this case that is
also customary law.

Another case is the Mary and Carrie Dann v.
United States (2002) which can be explained in a
way that the Dann community and members of the
Western Shoshone Nations filed the petition against
the United States regarding the rights of indigenous
peoples. Historically, the Western Shoshone people
used and occupied the most area of the Western
America for many years before European coloniza-
tion (2002, p. 17). The argument of Dann peoples
was explained that their rights to land have never

been extinguished and they used it for cattle graz-
ing and other activities. However, the US claimed
that this was legal dispute not violation of the human
rights, because the lands have been extinguished
via administrative procedure by indigenous com-
munities (2002, p. 76). Nevertheless, the Commis-
sion came to the decision that the United Nations
had breached right to equality, the right to a reason-
able trial and the right to property of the indigenous
peoples and concluded that the United State had an
abortive decision in relation to “fulfill its particular
obligation to ensure that the status of the Western
Shoshone traditional lands was determined through
a process of informed and mutual consent on the
part of the Western Shoshone people as a whole.”
(2002, p. 141). Thus, it can be understood that nor-
mative solution by the Commission may determine
the land right of indigenous peoples has to be based
on fully informed consent of the entire community
and based on having the opportunity to participate.
Yet, another case that the IACtHR dealt with
norm of FPIC and feasible example of the develop-
ment projects by states in the lands of indigenous
peoples is the case of the Saramaka people vs Su-
riname (Saramanka vs Suriname, 2007). This case
described that one of the six Maroon peoples who
living in Suriname and French Guiana. The gov-
ernment of Suriname allowed to Chinese compa-
nies to arrange mining and logging businesses in
the lands of Saramaka indigenous peoples without
having a consultation with them. Consequently,
Saramaka representative organizations submitted
this case to the Inter-American Commission on Hu-
man Rights, and after considering the case by the
Commission who then, requested the Court to de-
cide the international responsibility of the Suriname
government for the violation of ‘Articles 21 (Right
to Property) and 25 (Right to Judicial Protection)’.
Moreover, the Commission asked the Court to order
the State a reparation measures for the used and
exploited lands. However, despite the violation of
the rights of indigenous peoples, the state argued
the case and submitted several preliminary objec-
tions, referring to the Article 44 of the American
Convention which states: “Any person or group of
persons, or any nongovernmental entity legally rec-
ognized in one or more member states of the Orga-
nization, may lodge petitions with the Commission
containing denunciations or complaints of violation
of this Convention by a State Party” (American Con-
vention on HR, 1969). In other words, the article al-
lows any group of people to lodge the complaints
in relation to violations of the rights in Convention
and victims should file the petition before the Inter-
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American Commission. Nevertheless, the Court dis-
missed the preliminary objections including other
followed seven and was in favor of the Saramaka
people to protect their abused rights.

As regards the duty of consultation that the gov-
ernment of the Suriname has to oblige to effectively
consult with Saramaka communities and to be en-
sured about its member’s participation. Moreover,
the Saramaka communities have to be consulted
through the culturally relevant procedures corre-
spondingly with their own traditions in the beginning
of the development plan. Similarly, the UN Special
Rapporteur on the occasion of protecting the central
freedoms of indigenous peoples has observed that:

“[w]herever [large-scale projects] occur in ar-
eas occupied by indigenous peoples it is likely that
their communities will undergo profound social and
economic changes that are frequently not well un-
derstood, much less foreseen, by the authorities in
charge of promoting them. [...] The principal hu-
man rights effects of these projects for indigenous
peoples relate to loss of traditional territories and
land, eviction, migration and eventual resettlement,
depletion of resources necessary for physical and
cultural survival, destruction and pollution of the
traditional environment, social and community dis-
organization, long-term negative health and nutri-
tional impacts as well as, in some cases, harassment
and violence” (UN Special Rapporteur, 2002).

Thus, Special Rapporteur defined that the legal
norm of the FPIC and it is the crucial acquisition of
the rights of indigenous peoples in terms of substan-
tial development projects and the Court found that if
the state would not ensure with the effective partici-
pation and consultation during the major investment
projects, it had deeply impacted on the members of
the Saramaka and to their property rights.

It is also important to note that after the accept-
ing the UN Declarations on the Rights of Indige-
nous Peoples, another attention need to be paid to
the international environmental law. This can be ex-
plained that the substantial economic development
projects can be impacted by mining and logging
other activities which directly affect to the ancestral
lands of indigenous peoples (McGoldrick, 1996, pp.
796-818). Thus, it can be suggested that states must
be agreed with indigenous peoples in relation to in-
tended development projects before utilizing and af-
fecting environmental damage to their lands.

Similarly, according to principle 22 of the Rio
Declaration, affirms that: “Indigenous peoples and
their communities, and other local communities,
have a vital role in environmental management
and development because of their knowledge and
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traditional practices. States should recognize and
duly support their identity, culture and interests
and enable their effective participation in the
achievement of sustainable development” (Rio Dec-
laration, 1992). It means that indigenous communi-
ties play a significant part in reasonable participa-
tion and for states; interest of communities should
be maintained in attaining the sustainable develop-
ment.

ILO Convention N. 169 and the African
Commission on Human and Peoples’ Rights

It is broadly accepted that the Convention No,
169 is an amendment of early Convention treaty
No. 107 which dealt with Indigenous and other
Tribal and Semi Tribal Populations in Independent
Countries. It is possible to say that it is only interna-
tional instrument regarding the rights of indigenous
peoples and its legally binding obligation is open to
further ratification (Anaya, 2004, pp. 54-56). Never-
theless, the limited number of the ratification mem-
bers has been affected to the process in playing a
significant role and the right of indigenous peoples.
The meaningful promise of the ILO 169 is to rec-
ognize and protect the special ties between indig-
enous peoples and their lands. For example, Article
13 provides that the government shall appreciate
the special significant for the indigenous peoples in
terms of cultural and spiritual values regarding their
territories.

One of the relevant provisions for the FPIC is
the Article 6 which affirms that entitlement of in-
digenous peoples to be consulted and freely partici-
pated in the process of decision-making when the
development projects of state or private companies
may affect them. It is crucially understood that if
state maintain the ownership of mineral rights, it
must consult with indigenous peoples to define
whether their will would be damaged prior to initi-
ating the exploitation of recourses of the communi-
ties. In addition, Article 15 deals with the resource
rights which sets up the indigenous communities
may have right to utilize their mineral resources
and their lands should be protected, as well as any
management and conservation should be effectively
informed and consent. Even though, this provision
was criticized by governments that observed nation-
al constitution was provided in another way that all
resources and minerals belonged to the government.
However, the requirement of the provision on the
right of indigenous peoples is just to consult with
them if states want utilize their lands, if not, it could
affect to their cultures, quality of life and livelihood.
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The difficulties of provision can be covered in
Article 16 which says: “removal from the traditional
lands”. Indigenous and tribal communities can be a
subject to being relocated from the lands they attain
and their ancestral root used for many centuries. This
convention deal with the assertion that indigenous
and tribal peoples shall not be relocated, but it took
place for particular reason in some states, especially
in African region where small communities might
be relocated regardless their consent in relation to
their lands and territories. One of the cases relating
to the removal of indigenous peoples from the their
land is the Centre for Minority Rights Development
(Kenya) v. Kenya case (2010).

In 2010, the African Commission on Human
and Peoples’ Rights produced significant deci-
sion in relation to the Kenya case. The claim has
been said that the Government of Kenya relocated
the Endorois peoples from their ancestral and own
lands, by conducting no direct consultation and pos-
sible compensation, and also the rights of property,
natural and mineral resources. However, all rights
are covered in the Charter on Human and Peoples’
Rights such Articles 21, 14 and 22 (1982). It is true
to say that this meaning of Charter may allow the
Commission to consider the issue of Endorois indig-
enous communities in a way that traditional land of
indigenous peoples is the entitlement to demand of
official recognition of property title. In addition, the
Commission made also clarification that the mem-
bers of Endrorois communities who lost or unwill-
ingly left their lands and possession, they entitled
to compensation and to reach their lands of equal
extension and quality (Gilbert, 2011, pp. 245-270).
Moreover, according to Article 21 of the African
Charter, the Commission affirmed that an indig-
enous person entitled to natural resources, in other
words, as Article says: “Indigenous peoples have
the right to freely dispose of their wealth and natural
resources in consultation with the State” (Gilbert,
2011).

In the aim of this article, it can be said that the
central findings regards to violation of Article 22
which is the right to development. Accordingly,
the Commission stated that the state has obligation
not only to consult with Endorois indigenous com-
munities, however also has a duty to reach their an
informed consent in accordance with international
legal document, because development or business
projects would affect their cultures and territories.
Given the general standards to the case has been ex-
plained that government of Kenya had not achieve
the prior, informed consent of communities prior
to initiating their lands and commencing their relo-

cation activity. It is clearly taken the view that the
Commission supported the norm of FPIC as a given
basic rights of indigenous peoples.

Similarly, one of the first human right treaty bod-
ies in relation to indigenous peoples’ issues is the
Human Right Committee. It is assigned to control
in accordance with the International Convention on
Civil and Political Rights (1966). The HRC supports
a progressive interpretation of the right to Article 27
which is to protect the right of indigenous peoples
and to carry out traditional activities with lands and
resources where they live. It is suggested that the
HRC prudently approached to the FPIC and the Com-
mittee also paying attention to rights of indigenous
community regarding the FPIC. For instance, in the
purpose of the study by the Human Right Committee
by which can be shown one of the cases known as
the case of llmari Lansman et al. v. Finland (Finland
case, 1994). It described the situation where the Cen-
tral Forestry Board of Finland government allowed to
a private company to arrange the stone activities such
as mining and quarrying in the place of indigenous
locals known as Sami community who do a reindeer
herding activities. As a result, this contract violated
the right of Sami community which gives them to
enjoy culture and own tradition on reindeer farming
as enshrined in Article 27 of the ICCPR. However,
HRC found that this provision had not been violated
by Finland, because he noted that the process of con-
sultation and their interest were considered during the
proceedings. The HRC approached to the decision
that there is no violation of the Article 27 rather it was
the only restricted impacts on the communities’ way
of life. Thus, it can be suggested that the HRC took
more privileging approach to the FPIC which accen-
tuating not merely on consultation, but their free and
informed consent rather than considering the Article
27 of the ICCPR.

Conclusion

Many scholar attempted to discuss the concern
of the rights of Indigenous community and this is-
sue might touch on their culture, lands and tradi-
tions. The acknowledgement of international human
rights law also ensures that the mineral and natural
resources and their protection become significant in
order to secure and develop the existence as a whole
community of indigenous peoples. However, the
problem arose when the states initiated and dealt
with international companies to exploit the resourc-
es in the lands of indigenous communities in order
to develop their strategic interests. In this respect,
the international normative frameworks has clearly
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created the principle of FPIC within the United Na-
tions system in order to encourage the rights of in-
digenous peoples regards to their lands and natural
resources and they may enjoy with the right which
must be not only consulted by parties, but freely in-
formed and consent form indigenous communities
before the state does initiate any political and eco-
nomic measures. In addition, the FPIC deals with
many aspects in relation to how to conduct consulta-
tion, the way of mutual respect has to be considered
and any potential risks should be informed before
development projects will be implemented. Nev-
ertheless, it was also criticized by states that they
can authorize and initiate development activities on
indigenous lands without their permission, because
it is the land of whole citizens and intended devel-
opment projects should be implemented in favor of
whole citizens. However, the indigenous peoples

claim that they have also right to self-determination
and the control of own lands and territories which
were used and occupied by their ancestors, entitle
to only them. Furthermore, this study is submitted
that a normative approach to FPIC was enshrined in
Article 32 of the UN Declaration on the Rights of
Indigenous communities and several the Commis-
sions were considered in relation to relevant case of
different regions and aspects of issues such as the
Inter-American Court of Human Rights, the Af-
rican Commission on Human and Peoples’ Rights
and other regional bodies. As a result, the fact that
several situations on effective decision and conse-
quences of the government projects implies that the
consideration of further matters is crucially required
explicit and relevant legal judgment to protect the
rights of Indigenous peoples as observed in the case
of Endoroise community.
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