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PROBLEMS OF APPLYING THE NORMS
OF THE FAMILY LEGISLATION OF THE REPUBLIC OF KAZAKHSTAN
TO THE LEGAL RELATIONS ARISING FROM THE REGISTRATION
OF A MARRIAGE COMPLICATED BY A FOREIGN ELEMENT

Abstract. This article analyzes the specifics of marriage complicated by a foreign element. In ac-
cordance with the national legislation of the Republic of Kazakhstan, even stateless persons and foreign
citizens who have confirmed their belonging to a foreign state are equally subject to protection in mat-
ters of family and marriage with citizens of the Republic of Kazakhstan. The application of the family law
of the Republic of Kazakhstan in the presence of foreign elements is impossible without reference and
appeal to the norms of international treaties, especially in the context of p. 3st.4 of the Constitution stat-
ing that the “...International treaties ratified by the Republic have priority over its laws”. It follows that in
case of collision of provisions of the national legislation of the Republic of Kazakhstan and norms of the
international Treaty ratified by Kazakhstan regulating the same question of marriage and family relations,
the norm of the international Treaty will have priority action.

Currently, the Republic of Kazakhstan has ratified, through the adoption of the relevant law, a sig-
nificant number of international treaties in the field under study.

As for marriages between foreign citizens or stateless persons and citizens of the Republic of Ka-
zakhstan, concluded outside Kazakhstan, but in compliance with the current legislation of the state in
whose territory they were concluded, are recognized as valid in the Republic of Kazakhstan. At the same
time, conceptually important is the fact of compliance with the requirements of the relevant norms of
the CMF RK.

Key words: Marriage, family, foreign element, registration, conflicts.
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KaszakcraH Pecny6AnKacbiHbIH, 0T6ACbl 3aHHAMACBIHbIH, HOPMAAAPbIH
LLUETEAAIK SAEMEHT acKbIHFaH HeKeHi TipKey Ke3iHAEe TYbIHAAWTbIH
KYKbIKTbIK, KQTbIHACTapFa KOAAQHY MaceAeAepi

AHaaTna. byA Makanapa LWIETEAAIK SAEMEHT acKblHFAH HeKe KMIObIHbIH epeKLIeAiri TaapsaHaAbl.
KasakcTtaH PecnyOAMKACbIHbIH YATTbIK, 3aHHamMacblHa COMKEC, TiMTi a3amatTbifbl XKOK, aAaMAAp >KoHe
©3iHiH, LeT MeMAeKeTKe TUECIAIriH pacTaraH weTeA asamaTTapbl KasakcraH PecnyGAmMKacbiHbIH
asamartTapbiMeH TeH AopexkeAe OTOachl XXKoHe Heke MOCeAeAepiHAe KOopraAyrFa >kataabl. Lllert
eA 3AeMeHTi 0GoAraH kafaanaa KasakcraH PecnybamkacbiHbiH, OT6acbl KyKblFbl  HOPMaAapblH
XaAbIKAPaAbIK, LIAPTTapAbIH HOPMaAapbiHa >XiGepmei >KoHe XKYriHOen KOAAAHY MYMKIH eMeC, COHbIH
iwiHae «...PecnyOAnka GekiTKeH XaAblKapaAblK, LIAPTTAPAbBIH OHbIH 3aHAAPbl aAAbIHAA OACbIMAbBIFbI
Gap» aen kepceteTiH KP KoHCTUTYyumscCbiHbiH 3-6.4-T. KOoHTekcCiHAe. OCblAaH KeAin LibIFaTbiHbl,
KasakcTaH PecnybAMKacbIHbIH YATTbIK, 3aHHaMaCbIHbIH, epeskeAepi MeH KasakcTaH patudukaumsaaaraH
XaAbIKAPaAbIK, LIAPTTbIH, Heke-0TOacbl KaTblHACTApPblHbIH 6ip MOCEAeCiH pPeTTeMTiH HOopMaAapbl
COKTbIFbICKAH >KafAainAad, XaAblKaPaAbIK, LLAPTTbIH HOPMAChl 6acbiM Kyluke ne 6oAaabl. Kasipri yakpitta
Kasakcrtan Pecnybamkacbl TMICTi 3aHAblI KabblAAQy apKbiAbl 3€PTTEAETIH CaAAAaFbl XaAbIKApaAbIK,
LWApPTTaApAbIH eA8YIp caHblH paTtudukaumsasassl. LLleTeaaik azamaTTap He azamMaTTbiFbl YKOK, apaMAAp
meH KasakcraHn PecnyGAmnkachl asaMaTTapbiHbIH, apacbiHAaFbl KasakCTaHHaH ThIC XXEPAEPAE KMbIAFaH
Hekere KaTbICTbl, 6ipak, OAap ayMaFblHAA >KACaAFaH MEMAEKETTIH KOAAAHbICTafbl 3aHHaMacblH
cakTai oTbipbin, Kasakcran PecriybAmkacbiHAQ JKapamabl Aen TaHbiAaAbl. bya pette, KP KobC tuicTi
HOPMaAapbIHbIH TaAanTapbiH cakTay aKTiCiHIH Ty>XbIPbIMAAMaAbIK, MaHbI3bl Oap.

Ty#in ce3aep: Heke, 0T6AChI, LLUETEA SIAEMEHTI, TipKeY, KOAAMU3USI.
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A.D. TaTapuHoBa

KaHAMAQT IOPUAMYECKMX HAYK, AOLEHT, YHUBEPCUTET MEXAYHAPOAHOrO 6u3Heca,
KasaxcraH, r. AAMaTbl, e-mail: dove 2003@mail.ru

npOﬁAEMbI NMPUMEHEHUs HOpM CeMenHOro 3aKkOHOAaTeAbCTBa
PeCHyﬁI\MKM KazaxcTaH k NMpPaBOOTHOLUEHUAM, BO3HUKAIOLLUM
npu perucTtpaumu 6paKa, OCAOXXHEHHOIo MHOCTPAHHbIM A€MEHTOM

AHHOTaums. B aaHHOM cTaTbe aHaAM3MpyeTcs crieumdmka 3akAtoueHns bpaka, OCAOXKHEHHOrO
MHOCTPaHHbIM 3JAEMEHTOM. B COOTBETCTBMM C HALMOHAAbHbIM 3aKOHOAATEALCTBOM Pecny6Anku
KasaxcraH, aaxe AMUQ, He MMeloLMe FPaXKAQHCTBA, M MHOCTPaHHbIe TrpaXKAaHe, MOATBEPAMBLUME
CBOIO MPMHAAAEXKHOCTb MHOCTPAHHOMY FOCYAAPCTBY, PaBHbIM 00pa3om C rpaxaaHamu Pecry6ankum
KasaxctaH moaAexkaT 3awMTte B BOMPOCax CembW M 6paka. [MpuUMEHeHWe HOpPM CEeMEeNHOro npasa
Pecnybankn KaszaxctaH npy HaAMUMM MHOCTPAHHOTO 3AEMEHTA HEBO3MOXXHO 6€e3 OTCbIAKM U
obpalleHns K HopMam MeXAYHapOAHbIX AOFOBOPOB, TeM OoAee B KoHTekcTe M.3cT.4 KoHCTUTYuMM
PK, ykasblBalowero, 4to «...MeXAyHapOAHblIE AOroBOpbl, paTUMUMPOBaHHbIe Pecrybamkon,
MMEIOT MPUOPUTET NepPeA ee 3aKOHamM». M3 Yero cAeayeT, UTo B CAyYae CTOAKHOBEHWMS MOAOXKEHUI
HaLMOHAAbHOIO 3aKOHOAATEeAbCTBA Pecny6Amkin KasaxcTaH 1 Hopm paTndmumpoBaHHoro KasaxctaHom
ME>XAYHAPOAHOIO AOTOBOPA, PErYAMPYIOLMX OAMH U TOT Xe BOMPOC G6pavHO-CEMEMHbIX OTHOLLEHWN,
NPUOPUTETHOE AEMCTBME BYAET UMETb HOPMA MEXKAYHAPOAHOIO AOTOBOPA.

B HacTosiwiee Bpemsi Pecnybamkor KasaxcraH paTvduuUMpOBaHO, MOCPEACTBOM MPUHSATHS
COOTBETCTBYIOLLErO 3aKOHa, 3HAUNTEABHOE KOAMUYECTBO MEXAYHAPOAHbBIX AOrOBOPOB B MCCAEAYEMON
obaacTu.

Yto kacaeTcs 6paka MeXAY MHOCTPaHHbIMM FpaxKAaHamu AMOO Avuamm 6e3 rpakAaHCTBa u
rpaxkaaHamn Pecnybankm KasaxcraHa, 3akAloueHHOro 3a npeaeaamm KasaxcraHa, Ho ¢ coOAoAeHueM
AEMCTBYIOLLEr0 3aKOHOAATEALCTBA FOCYAAPCTBA, HAa TEPPUTOPHUM KOTOPOTO OH ObIA 3aKAIOYEH, TO OH
NpU3HaeTCs AeMCTBUTEAbHbIM B Pecriy6anke KasaxcraH. Mpu 3ToM, KOHLENTYaAbHOE 3HaYeHWe 1MeeT

hakT cobaoAeHMS TpeboBaHMil cOOTBETCTBYOLMX HOpM KoBC PK.
KatoueBble cAoBa: 6pak, CeMbsl, MHOCTPAHHbIN SAEMEHT, PErMCTpaLMs, KOAAU3UU.

Introduction

The current family legislation regulates not
only marriage and family relations between a man
and a woman who have Kazakh citizenship, but
also similar legal relations in the case when one of
the spouses has Kazakh citizenship, and the other-
the citizenship of a foreign state (or is a stateless
person). However, given the different approaches to
legal regulation, and in principle to the institution
of marriage in different States, in practice, there are
many problems, the solution of which depends on
the national legislation of each individual state, and
on the norms of international law.

Research methodology

The methodological basis of this study consists
of such General scientific methods as dialectical
and deductive methods, systematic approach and
analysis, methods of epistemology, formal logic,
and social management.

In addition, special research methods were
used: comparative legal and statistical methods,
including a detailed analysis of the existing practice
of developed countries with the reorientation of the
main findings on the legal system of the Republic
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of Kazakhstan, as well as specific sociological and
formal legal methods.

Discussion

This problem has been studied both by specialists
of the Republic of Kazakhstan and foreign civilists,
whose works are devoted to family law and / or
private international law. Among such authors we
can note: L.P. Anufrieva (Anufrieva, 2000), B. Audit
(Audit, 2000), M.M. Boguslavsky (Boguslavsky,
2011), E.E. Veselkova (Veselkova, 2014), V.V.
Gavrilov (Gavrilov, 2002), Zh.S. Kaipbergenova
(Kaipbergenova, 2009), L.A. Lunts (Lunts, 2002),
G.K. Pralieva (Praliev, 2007), L.R. Kiestra (Kiestra,
2014), N.J. Osmonalieva (Osmonalieva, 2013), U.
Magnus, P. Mankowski (Magnus, 2012), P. Gannagé
(Gannagg, 2019), M.-C. Najm (Najm, 2005) and
others (Steffek, 2013).

The conclusions described in the works of these
authors were useful both in improving the national
legislation of the Republic of Kazakhstan on the
legal regulation of family and marriage relations
complicated by a foreign element, and in further
studies of various aspects of these legal relations.

Currently, the legal basis for the regulation
of family relations complicated by a foreign
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element are, first and foremost, the Constitution
of the Republic of Kazakhstan (Constitution of the
Republic of Kazakhstan, 1995), the Code of the
Republic of Kazakhstan “On marriage (matrimony)
and family” (Code On marriage (matrimony) and
family, 2011) and the decree of the President of the
Republic of Kazakhstan having the force of law “On
legal status of foreign citizens in the Republic of
Kazakhstan” (Law on legal status of foreign citizens
in the Republic of Kazakhstan, 1995), international
agreements and treaties, ratified by the Republic
of Kazakhstan in accordance with the established
procedure.

According to the Law of the Republic of
Kazakhstan “On Citizenship,” dual citizenship
is not recognized in the Republic of Kazakhstan
(Citizenship Law, 1991).

The norms of the current family legislation
of the Republic of Kazakhstan are aimed at legal
regulation of marriage and family relations of
persons who have citizenship of Kazakhstan, but
who have registered family relations under the laws
of a foreign state. However, we must not forget about
the existence of a provision according to which a
marriage will not be recognized if it contradicts the
current legislation of the Republic of Kazakhstan
(public order clause) (clause 2 of article 229 of the
Code on marriage (matrimony) and the family of the
Republic of Kazakhstan)

With regard to the operation of the family law
of a foreign country, according to article 230 of the
Code on marriage (matrimony) and the family of
the Republic of Kazakhstan, they regulate the legal
relations of citizens of Kazakhstan that we study
exclusively within their jurisdiction. But it is worth
noting that only in cases where persons entering
into marriage have established marriage and family
relations in accordance with the legislation of these
states. This is what determines the application of
the family law of a foreign state in accordance with
the national family law of Kazakhstan (Law on the
Legal Status of Foreign Citizens in the Republic of
Kazakhstan, 1995).

It is worth emphasizing that according to the
national legislation of Kazakhstan, even persons
without citizenship and foreign citizens who have
confirmed their belonging to a foreign state, are
equally protected with citizens of the Republic
of Kazakhstan in matters of family and marriage
(Nukusheva, 2007: 87).

In this regard, continuing the reasoning started
by A.A. Nukusheva, we can agree with the point of
view of another author, namely M.Zh. Mukanov,
indicating the conditional presence of three groups

of foreign persons who marry and citizens of the
Republic of Kazakhstan: oralmans, citizens of the
near abroad (CIS) and citizens of the far abroad
(Mukanova, 2010).

Thus, considering the first group, which
includes oralmans, it is worth noting that in recent
years, this category of citizens in a significant part
of them returned to their historical homeland, that
is to say Kazakhstan. Given that most of them
were married under the legislation of a foreign
state (where they and / or their ancestors were
forced to move in the early 20th century), which
in turn has a number of distinctive features, there
was a need to activate the legal mechanism for
the recognition of such marriages in the territory
of the Republic of Kazakhstan when they change
their citizenship to the citizenship of the Republic
of Kazakhstan.

A similar mechanism was the current Code of
the Republic of Kazakhstan dated 26 December
2011 No. 518-IV “On marriage (matrimony) and
the family”, which regulates the family rights and
obligations of persons belonging to the category of
oralman.

The second group, as we noted above, consists
of citizens from the States of the former USSR, who
until 1991 were citizens of one country, and after the
collapse of the USSR became citizens of different
States. This category of citizens actively participates
in public relations of marriage and family nature,
which leads to the emergence of mutual rights and
obligations.

However, the legislators of these states, many
of which are members of the CIS, have adopted
a number of bilateral and multilateral treaties and
agreements, the norms of which regulate marriage
and family relations between spouses with different
nationalities of the CIS member states.

The third and most significant group of foreign
citizens contains non-CIS citizens living or
temporarily staying for a specific purpose on the
territory of the Republic of Kazakhstan (Law on the
Legal Status of Foreign Citizens in the Republic of
Kazakhstan, 1995).

In the case of registration of marriage with
a person from the third group, the spouses on an
equal footing (similar to citizens of the Republic
of Kazakhstan) will acquire family rights and
obligations in the event of marriage and divorce,
conclusion and dissolution of a marriage contract,
rights and obligations towards children (including
adopted) in the manner prescribed by the law of
the Republic of Kazakhstan), payment of alimony,
separation of property, etc.
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This aspect is of particular relevance when
regulating the current Code of the Republic of
Kazakhstan dated December 26, 2011 No. 518-
IV “On marriage (matrimony) and the family”,
marriage and family relations complicated by a
foreign element.

Separately, it is worth noting persons who do not
have the citizenship of any state, or who do not have
the opportunity to confirm their belonging to any
state — stateless persons (Tammaru, 2012). A similar
point of view is supported by a number of scientific
experts, including foreign countries (Bogdan, 2011).
Despite the small composition of this category of
citizens, their marital and family relations taking
place on the territory of the Republic of Kazakhstan,
or if they are married by citizens of the Republic of
Kazakhstan, will also be regulated by the norms of
the Code on marriage (matrimony) and the family of
the Republic of Kazakhstan.

Considering the problems of recognition of
marriage and family relations with the participation
of a foreign element in the Republic of Kazakhstan,
it is important to note that, as A.S. Kenzhebaev
rightly notes, it is necessary for current notaries to
remember that dual citizenship is not recognized in
Kazakhstan, therefore, a foreign citizen having such
the form of citizenship should provide only one
document, which indicates its belonging to any one
state. Moreover, when a citizen presents documents
other than Kazakhstan, the notary should find out his
proper citizenship (Kenjebayeva, 2015: 12).

The application of the norms of family law of the
Republic of Kazakhstan in the presence of a foreign
element is impossible without reference and appeal
to the norms of international treaties, especially in
the context of clause 3, article 4 of the Constitution
of the Republic of Kazakhstan, indicating that “...
International treaties ratified by the Republic have
priority over its laws” (Constitution of the Republic
of Kazakhstan, 1995).

From which it follows that in the event of a
clash of the provisions of the national legislation of
the Republic of Kazakhstan and the norms of the
international treaty ratified by Kazakhstan, governing
the same issue of marriage and family relations, the
norm of the international treaty will have priority.

Currently, the Republic of Kazakhstan has
ratified, through the adoption of the relevant law,
a significant number of international treaties in the
studied area (Law on the Accession of the Republic
of Kazakhstan to the Convention on the Collection
of Alimony Abroad, 1999).

But despite this, the basic mechanisms and
conflict-of-laws rules applicable in the event of a
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discrepancy between rules RK and norms of foreign
family law contained in the criminal Code of the
Republic of Kazakhstan “On marriage (matrimony)
and family” (Code on marriage (matrimony) and
family, 2011).

So, according to the legislation of the Republic
of Kazakhstan, “...for the conclusion of marriage
(matrimony) is required the full and free consent
of men and women entering into marriage
(matrimony), marriageable (marriage) age” (article
9 of the Code of the Republic of Kazakhstan “On
marriage (matrimony) and family”) (Code On
marriage (matrimony) and family, 2011).

Registration of marriage and family formation in
the Republic of Kazakhstan with a foreign element
are created in accordance with the same Code of the
Republic of Kazakhstan “On marriage (matrimony)
and the family”. This applies to all aspects, including
form, order, and marriage age, which is set at 18
years old, regardless of whether a marriage is made
between citizens of the Republic of Kazakhstan or
one of the potential spouses has foreign citizenship.

Similarly, equal requirements are established
with respect to the fact that spouses should not be in
another marriage and not be direct relatives, as well
as be capable persons.

Regarding the conditions of marriage in the
Republic of Kazakhstan, they are established for
everyone and everyone who marries. Moreover,
as most civilians note, a personal law for a person
is determined in accordance with his citizenship
at the time of marriage, unless otherwise provided
by an international treaty ratified by both states to
which the couple belong (Kudashkin, 2004), with
the obligatory observance of the requirements of the
relevant norms Code of the Republic of Kazakhstan
“On marriage (matrimony) and family”.

The conditions for registering a marriage by a
stateless person in Kazakhstan are determined by the
legislation that was in force at the time of registration
of cancer in the state — the permanent residence
of this stateless person. According to the Family
Code of the Republic of Kazakhstan: “Divorce
between citizens of the Republic of Kazakhstan and
foreigners or stateless persons, as well as marriage
between foreigners on the territory of the Republic
of Kazakhstan, is carried out in accordance with the
family legislation of the Republic of Kazakhstan.”

Foreign citizens on the territory of a state have
the right to enter into and terminate a marriage with
citizens of that state and persons with citizenship
of other states, and also have the same family
legal personality provided by applicable law and
international treaty norms (Kuznetsov, 2010).



L.F. Tatarinova

As for the category of “stateless persons”,
persons falling into this category temporarily residing
in the Republic of Kazakhstan present an identity
document issued by the competent authorities of
their country of residence and registered in the
established procedure with the internal affairs bodies
of the Republic of Kazakhstan.

A foreign citizen, along with presenting a
passport (identity document), must submit a
notarized translation of its text in the state or
Russian languages. The translation is also certified
by the Consulate (embassy) of the state of which
the person is a citizen (the country of permanent
residence of the stateless person) or by the Ministry
of foreign Affairs of that state. It is possible that
the authorities registering acts of civil status of a
foreign state under the legislation of this state have
the right to require the competent authority to obtain
a special permit to marry a foreigner. If a foreign
national such permission has not, on the records of
acts of civil status upon receipt of the application
should explain to persons entering marriage and first
citizen (citizen) of the Republic of Kazakhstan that
their marriage can be declared invalid in the country
which citizen is the person you marry.

If, despite such explanations, the applicants
insist on the registration of a marriage, the marriage
is registered and the record of the marriage
certificate makes a note that the persons entering
into the marriage are familiar with the procedure
and conditions of marriage with foreigners in force
in the relevant state (Pointer, 2004).

If a citizen of the Republic of Kazakhstan at
marriage adopted the surname of the spouse, the
civil registry office, which registered the marriage,
recommends him to exchange an identity card,
passport, and a foreign citizen — a residence permit.
Registration of marriage of citizens of the Republic
of Kazakhstan with persons who have returned to
their historical Homeland (oralmans) and have not
taken citizenship of the Republic of Kazakhstan
shall be made on a General basis”. (Government
Decree, 1999).

Results

Thus, from an analysis of the norms of
international law and the national legislation of the

Republic of Kazakhstan, it follows that marriage
between citizens of the Republic of Kazakhstan
who live in the territory of a foreign state can be
concluded at embassies or consular offices of the
Republic of Kazakhstan located abroad. Between
foreigners, a marriage may be concluded in the
Republic of Kazakhstan at foreign embassies or at
consular posts of that state, which is recognized on
a reciprocal basis in the Republic of Kazakhstan, if
these persons were citizens of this foreign state at
the time of marriage.

As for marriage between foreign citizens or
stateless persons and citizens of the Republic of
Kazakhstan, concluded outside Kazakhstan, but
subject to the current legislation of the state in
whose territory they were concluded, are recognized
as valid in the Republic of Kazakhstan. At the same
time, the fact that compliance with the relevant
norms of the Code on marriage (matrimony) and
the family of the Republic of Kazakhstan, “...
in relation to circumstances giving the right to
marry is of conceptual significance. Marriages
registered between foreigners concluded outside
the territory of Kazakhstan in compliance with the
laws of the state in the territory of which they are
concluded are recognized as valid in the Republic of
Kazakhstan”(Explanatory Letter from the Ministry
of Justice, 2000).

Divorce is similar to the conclusion, can be
carried out by citizens of the Republic of Kazakhstan
with a spouse living outside the territory of
Kazakhstan, regardless of his citizenship, in a court
of the Republic of Kazakhstan.

If the legislation of the Republic of Kazakhstan
provides for the possibility of dissolution of a
marriage with a foreign citizen or a stateless person
in the registry office, then this marriage may be
dissolved in embassies or consular offices of the
Republic of Kazakhstan.If the divorce between
citizens of the Republic of Kazakhstan and
foreigners or stateless persons, which took place
on the territory of a foreign state, but in compliance
with the legislation of the corresponding foreign
state, it is also recognized in the Republic of
Kazakhstan. Similarly, the issue of dissolution
of marriage between foreign citizens or stateless
persons that took place on the territory of a foreign
state is resolved.
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